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ADVERTISEMENT. 

y 


T  H  E  Editor  of  thefe  Trials,  when  he  firft 
undertook  to  publifh,  intended  to  take  notice  of 
very  little  more  than  the  teftimony  of  the  witnef- 
fes ;  and  feeling  that  the  Trials  would  in  any  form 
fwell  to  an  extraordinary  length,  he  endeavoured 
to  comprefs  them  as  much  as  poffible,  by  putting 
the  evidence  of  each  witnefs  in  one  continue4 
narrative  rather  than  by  way  of  queftion  and  an- 
fwer.  However,  when  he  came  to  Dublin,  hav- 
ing taken  a  note  of  the  arguments,  he  was  pre- 
vailed with  by  fome  of  his  learned  friends,  to 
publifh  the  arguments  and  charges  alfo.  In  his 
preparation  of  them  for  the  prefs,  he  has  had 
afliftance,  which  he  mult  at  all  times  feel  with 
gratitude,  but  which  he  cannot  venture  publicly 
to  mention  without  an  affectation  of  parade.  This, 
however,  he  mull  fay,  that  the  very  eloquent 
fpeeches  of  the  Chief  Baron  pn  the  pafling  fen- 
tence  on  Mr.  Fitzgerald  and  Mr.  Brecknock,  and 

Mr 


-  (  iv  ) 
Mr.  Fitzgerald's  fpeech  before  he  received  fen- 
tence,  and  alfo  the  account  of  the  behaviour 
of  the  prifoners  at  the  place  of  execution, 
would,  at  lead,  not  at  prefent  have  appeared 
before  the  public,  but  for  the  affiftance  of  a  gen- 
tleman, whofe  politenefs  and  attention  are  only  ex- 
ceeded by  his  ability. 


Dublin,  June  zz,  1786. 


PROCEEDINGS,  &c. 


ASSIZESat  castlebar. 

Monday,  April  io,  1786. 

The  Lord  Chief  Baron  Yelverton,  and  Mr. 
Baron  Power,  after  reading  their  commiflion, 
adjourned  to  the  next  day. 

Tuesday,  April  ii,  1786. 

The  following  Grand  Jury  were  fworn  : 

Sir  Neal  O'Donnell,  Bart.  Foreman. 

Right  Honourable  James  CufFe, 
Honourable  Henry  Browne, 
Thomas  S.  Lindfay,  Efq; 
Charles  Coftello,  Efq; 
John  Bingham,  Efq; 
Thomas  Lindfay,  fenior,  Efq; 
Thomas  Lindfay,  junior,  Efq; 
Francis  Knox,  Efq; 
Arthur  French,  Efq; 
George  Miller,  Efq; 
Chriftopher  Bowen,  Efq; 
William  Ruttlege,  Efq; 
Hugh  O'Donnell,  Efq; 
James  Browne,  Efq; 
Thomas  Ormfby,  Efq; 
John  Ormfby,  Efq; 
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Richard  Blake,  Efq; 
Edward  Browne,  Efq; 
William  Brabazon,  Efq; 
George  O'Maley,  Efq; 
William  Oram,  Efq; 
James  O'Donnell,  Efq; 

After  the  Chief  Baron  had  given  his  charge, 
Mr.  Stanley  then  moved  the  Court  for  liberty  to 
admit  Coimfel,  and  his  Agents  to  Mr.  Fitzgerald. 
He  Hated,  that  hnce  the  revolution  there  had  not 
been  an  example  of  fuch  fever ity  as  had  been  prac- 
ticed towards  Mr.  Fitzgerald  fince  his  commit- 
ment ;  that  in  the  cafe  of  the  aflaflins,  in  the  reign 
of  King  William,  it  had  not  been  f o  ;  and  alfo  in 
the  cale  of  Lord  Win  ton  and  Lord  Lovat,  though 
committed  for  high  treafbn  againft  the  ftate,  all  the 
prifoners,  through  the  benignity  of  the  times, 
were  allowed  counfel  to  attend  them  in  prifon  pre- 
vious to  their  trials.    Fie  cited  many  other  cafes. 

The  Chief  Baron  interrupted  him,  faying,  there 
is  no  occafion  to  make  any  parade  about  it;  if 
there  had  been  a  private  application  to  the  At- 
torney General,  who  was  then  in  his  eye,  he 
did  not  doubt  but  every  reafonable  indulgence 
would  be  given  to  him. 

The  Attorney  General  then  faid,  that  he  under- 
ftood  every  thing  which  was  confillent  with  the 
fafe  keeping  of  Mr.  Fitzgerald  had  been,  and 
would  continue  to  be  done. 

'The  Hon.  Dennis  Browne,  High  Sheriff,  begged 
leave  to  fay  a  few  words.  He  had  been  obliged 
to  order- Mr.  Fitzgerald  under  ciofe  confinement, 
from  attempts  made  by  himfelf — he  had  endea- 
voured to  briTbe  the  Sub-fheriff  to  permit  him  to 
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cfcape.    He  was  going  to  ftate  other  matters,  but 
was  interrupted  by  the  Chief  Baron,  who  faid,  that 
Hating  fuch  fads  might  tend  to  prejudice  the  minds  * 
of  men  who  might,  perhaps,  be  on  the  Petit  Jury 
that  were  to  try  Mr.  Fitzgerald. 

Mr.  Q'Fdfretl  then  moved,  that  Mr.  T.  Burgefs 
might  be  admitted  to  Mr.  Fitzgerald.  He  it  a  ted, 
that  he  was  a  perfon  abfolutely  neceflary  to  him, 
for  pecuniary  purpofes. 

The  High  Sheriff  faid,  he  did  not  think  it  pru- 
dent to  admit  him  ro  Mr.  Fitzgerald.  However, 
after  fome  argument,  the  Chief  Baron  was  pleafed 
to  order  that  Mr.  Burgefs  mould  be  admitted,  all 
neceflary  precautions  being  taken  ;  alio  his  Agent* 
Mr.  John  Lynott,  ami  one  or  two  of  his  Counfel, 
who  are  Mr.  Ferrall,  Mr.  Stanley,  and  Mr.  Owen. 

The  Chief  Baron  ordered  the  feveral  perfons 
charged  with  murder  to  be  brought  up  to-morrow, 
in  order  to  their  arraignment. 

The  Court  then  proceeded  to  the  ordinary  bufi- 
nefs,  after  which  they  adjourned  to  the  next  day. 


Wednesday,  April  12,  17.86. 

The  feveral  perfons  charged  with  murder  were 
brought  up  to  be  arraigned. 

As  foon  as  the  Judge  had  taken  his  feat,  Mr. 
Brecknock  Itated  to  the  Court  that  he  was  weal; 
and  infirm  through  age,  and  applied  to  be  let  with- 
in the  bar,  that  he  might  fit.  The  Chief  Baron 
told  him,  he  could  not  comply  with  his  requeft, 
but  that  a  chair  mould  be  provided  for  him,  that 
he  might  fit  in  the  dock. 

,  A  z  Mr, 


(    4  ) 

Mr.  Stanley  faid,  that  counfel  on  behalf  of 
Mr.  Fitzgerald  had  a  motion  to  fubmit  to  Court, 
and  Mr.  O'Farrell  went  on  to  lay  the  ill  ftate  of 
Mr.  Fitzgeral  i's  health  before  his  Lordfhip,  and 
his  having  been  plundered  by  a  mob,  after  the 
unhappy  accident. 

The  Attorney  General  faid,  that  hefuppofed  this 
was  to  be  a  iecond  edition  of  the  application  of 
yefterday. 

Mr.  Stanley  replied,  it  was  not ;  and  faid,  tho' 
his  client  was  not  able  to  procure  an  affidavit  from 
a  phyfician,  that  his  health  was  fo  precarious— 
or  from  a  furgeon,  that  his  ftate  was  fo  uncertain 
that  he  could  not  attend,  and  tho'  he  could  not  him- 
felf  in  truth  make  fuch  an  affidavit,  yet  he  trufted  to 
be  able  to  lay  be  lore  the  Court  fuch  an  affidavit,  as 
to  his  ftate 'of  his  mind,  as  to  induce  his  Lordfhip 
to  poftpone  the  trial.  He  alfo  {aid  he  had  an  ap- 
plication to  make  to  his  Lordfhip's  humanity, 
which  was,  to  requeft  his  Lordfhip  to  go  down  to 
the  gaol  to  take  his  affidavit,  as  from  the  treatment 
Mr.  Fitzgerald  had  received,  he  had  been  confined 
to  his  bed,  and  could  not  come  to  the  court  in  any 
other  manner,  and  he  believed  it  was  a  frequent 
practice  for  Judges  to  go  to  the  gaol  of  Newgate, 
in  Dublin,  for  limilar  purpofes,  and  hoped  his 
Lordfhip  would  fo  far  favour  his  client. 

The  Attorney  General  afked  Mr.  Stanley,  if  he 
meant  to  put  off  the  trial  before  Mr.  Fitzgerald 
had  pleaded  ? 

The  Chief  Baron  afked,  was  there  any  affidavit 
that  Mr.  Fitzgerald's  ftate  of  health  was  fuch  that 
he  could  not  with  fafety    come   into    court  to 

be  arraigned  ? 
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Mr.  CFarrell  begged  five  minutes  time  to  con- 
fult  with  Mr.  Fitzgerald,  whet:  er  he  could  make 
fuch  an  affidavit,  which  being  granted,  his  coun- 
sel went  to  htm,  and  alter  a  Hay  of  about  a  quar- 
ter of  an  hour  returned. 

Mr.  Ulick  Burke  then  ftated,  that  with  fafety 
to  his  life,  Mr.  Fitzgerald  could  not  come  into 
court. 

The  Chief  Baron  afked,  if  Mr.  Fitzgerald  had 
been  vifited  by  any  perfon  of  medical  fkill  ? 

Mr.  Owen  declared  that  Mr.  Fitzgerald  ftill  Inn- 
guiftied  under  injuries  received,  while  in  the  cus- 
tody of  the  law,  from  the  moft  favage  and  brutal 
barbarity,  and  hoped  his  Lordftup  would  take  the 
affidavit. 

Mr.  Ulick  Burke  alledged,  that  Mr.  Fitzgerald 
laboured  under  extreme  illnefs,  and  that  a  violent 
rafh  on  his  fkin  made  it  unfafe  for  him  to  leave 
his  bed. 

Mr.  Stanley  then  ftated  an  affidavit,  which  Mr. 
Fitzgerald  propofed  to  make  to  put  off  his  trial, 
in  which  it  was  alledged  that  his  ftate  of  health  was 
fuch  as  not  to  be  able  to  take  his  trial  at  the  pre- 
fent  affizes. 

The  Attorney  General  obferved,  that  it  had  been 
flated  by  counfel  that  Mr.  Fitzgerald  could  not 
make  fuch  an  affidavit  as  was  now  propofed,  but  fo 
foon  as  his  counfel  were  admitted  to  him,  the  very 
affidavit  which  he  could  not  make,  was  now  to  be 
prepared. 

The  Chief  Baron  agreed  with  the  Attorney  Ge- 
neral, that  the  facts  were  certainly  fo. 

Mr. 
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Mr.  Stanley,  to  exculpate  himfelf,  faid,  that  he 
had  no  previous  confutation  with  Mr.  Fitzgerald, 
and  had  mifconceived  his  ftate  of  health. 

The  Chief  Baron  informed  him,  that  no  perfon 
accufed  him  of  improper  conduct;  and  it  being 
fuggefted  by  a  gentleman  in  court,  that  Dr.  Boyd, 
the  phyfician  who  had  attended  Mr.  Fitzgerald, 
was  then  in  court,  the  Chief  Baron  directed  him 
to  vifit  Mr.  Fitzgerald,  and  report  his  ftate  of 
health  ;  and  the  Court  adjourned  for  half  an  hour. 

The  court  being  again  opened,  Dr.  Boyd,  on 
the  fuggeftions  of  Mr.  M'Carty,  one  of  Mr.  Fitz- 
gerald's counfel,  was  fworn.  He  declared  that  Mr. 
Fitzgerald  might  be  brought  up  warmly  covered, 
or  in  his  bed,  as  he  alledged  that  he  had  no  cloaths; 
that  his  long  lying  in  a  horizontal  pofture  had 
made  it,  perhaps,  Jefs  fafe  for  him  to  come  in 
any  other  manner ;  and  that  contrary  to  all  pa- 
tients he  had  known,  who  generally  defired  to 
leave  their  beds,  he  could  not  prevail  upon  Mr. 
Fitzgerald  to  quit  his,  nor  could  he  induce  him 
to  take  animal  food,  which  would  have  fpeedily 
amended  the  injuries  he  had  fuflained  by  lofs  of 
blood. 

The  Chief  Baron  ordered  him  to  be  brought  up, 
with  proper  precautions,  in  his  bed. 

Mr.  M'Carty  then  afked  Dr.  Boyd,  if  there  was 
not  a  rafh  on  Mr.  Fitzgerald  ?  to  which  the  Doclor 
anfwered  in  the  affirmative,  but  that  it  was  not 

dangerous. 

The  Court  then  adjourned  for  half  an  hour,  after 
which  adjournment  Mr.  Fitzgerald  was  brought 
into  Court  in  his  bed,  and  laid  on  the  witness's 
table,  where  he,  together  with  Timothv  Brecknock, 
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&c.  &c.  were  arraigned  on  the  following  indicl- 
ment : 

County  of  Mayo,") THE  Jurors  for  our  Lord  the 
to  wit.         ("King,  upon  their  oath,  prefenf 

 -^and  fay,  'i  hat  George  Robert 

Fitzgerald,  late  of  Rockfield,  in  the  county  of 
Mayo,  Efq;  Timothy  Brecknock,  late  of  the  fame, 
Gent.  John  Fulton,  late  of  the  fame,  weaver, 
Charles  King,  late  of  the  fame,  yeoman,  John 
King,  late  of  the  fame,  yeoman,  Abel  Fulton,  late 
of  the  fame,  yeornan,  John  Murphy,  late  of  the 
fame,  yeoman,  James  Mafterfon,  late  of  the  fame, 
yeoman,  John  Cox,  late  of  the  fame,  yeoman, 
David  Sahry,  late  of  the  fame,  yeoman,  Phi- 
lip Cox,  late  of  the  fame,  yeoman,  Richy  Law, 
late  of  the  fame,  yeoman,  John  Huflon,  late  of 
the  fame,  yeoman,  James  Foy,  otherwife  Sla- 
deen,  late  of  the  fame,  yeoman,  William  Fulton, 
late  of  the  fame,  yeoman,  and  Samuel  Stephenfon, 
late  of  the  fame  yeoman,  with  divers  other  per- 
fons,  to  the  Jurors  aforefaid  at  prefent  unknown, 
not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  feduced  by  the  inftigation  of  the 
Devil,  on  the  21ft  day  of  February,  in  the  26th 
year  of  the  reign  of  our  fovereign  Lord  George  the 
Third,  of  Great-Britain,  France  and  Ireland,  king, 
defender  of  the  faith,  and  fo  forth,  with  force  and 
arms,  at  Gurtnefullagh,  aforefaid,  in  the  county 
aforefaid,  in  and  upon  one  Charles  Hipfon  in  the 
peace  of  God  and  a  fubjeel  of  our  faid  Lord  the  King 
within  this  land  of  Ireland,  then  and  there  being 
wilfully,  traiteroully,  felonioufly  and  of  their  malice 
prepenfed,  did  make  an  afiault;  and  that  the  faid 
John  Fulton  a  certain  gun  of  the  value  of  five  (hil- 
lings, then  and  there  charged  with  gun-powder  and 
one  leaden  bullet,  which  gun  he  the  faid  John  Ful- 
ton in  his  right-hand- then  and  there  had  and  held 
againft,  and  upon  the  faid  Charles  Hipfon  then 
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arid  there  wilfully,  traiteroufiy  felonioufly  and  of  his 
malice  prepenfed,  did  fhoot  and  difcharge,  and 
that  he  the  faid  John  Fulton  with  the  leaden 
bullet  aforefaid  out  of  the  gun  a  fore  faid,  then 
and  there  by  force  of  the  gun-powder  afore- 
laid  fhot  and  fent  forth  as  aforefaid  the  aforefaid 
Cnnrles  Hipfon  in  and  upon  the  left  fide  of  him  the 
faid  Charles  Hipion,  a  Utle  under  the  left  arm  of 
him  the  faid  Charles  Hipfon,  then  and  there  with 
the  leaden  bullet  aforefaid,  out  of  the  gun  afore- 
faidi  by  the  faid  John  Fulton  fo  as  aforefaid,  fhot, 
diicharged  and  fent  forth,  wilfully,  traiteroufiy,  and 
of  his  malice  prepenfed,  did  flrike,  penetrate  and 
wound,  giving  to  the  faid  Charles  Hipfon  then  and 
therewith  the  leaden  bullet  aforefaid  fo  as  afore- 
faid fhot,  difcharged  and  lent  forth  out  of  the  gun 
aforefaid,  by  the  faid  John  Fulton,  in  and  upon 
the  faid  left  fide  of  bim  tbe  faid  Charles  Hipfon,  a 
Utile  under  the  kft  arm  of  him  the  laid  Charles  Hip- 
fon, one  mortal  wound  of  the  depth  of  four  inches, 
and  of  the  breadth  of  half  an  inch  ;  of  which  faid 
mortal  wound  the  aforefaid  Charles  Hipfon  then 
and  there  inftahtly  died.  And  that  the  aforefaid 
George  Robert  Fitzgerald,  Timothy  Brecknock, 
Charles  King,  John  King,  Abei  Fulton,  John  Mur- 
phy, Tames  Maflerfon,  John  Cox,  David  Saltry, 
Philip  Cox,  Richy  Law,  John  Hufton,  James  Foy, 
otherwife  Sladeen,  William  Fulton,  and  Samuel 
Stephenfon,  then  and  there  wilfully,  traiteroufiy, 
and  of  their  malice  prepenfed,  were  prefent,  aid- 
ir.^,  he-ping,  abetting,  comforting,  affifting,  and 
maintaining  the  faid  John  Fulton  the  treaion  and 
murder  aforefaid,  in  manner  and  form  aforefaid  to 
do  and  commit.  And  fo  the  Jurors  aforefaid  do 
fay,  tha*  rhe  faid  George  Robert  Fitzgerald,  Ti- 
mothy Brecknock,  John  Fulton,  Charles  King, 
John  King,  Abel  Fulton,  John  Murphy,  James 
Mafterfbn,  John  Cox,  David  Saltry,  Philip  Cox, 
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Richy  Law,  John  Hufton,  James  Foy,  otherwife 
Sladeen,  William  Fulton,  and  Samuel  Stephen  fori, 
the  laid  Charles  Hipfou  then  and  there  in  manner 
and  form  atbrefaid  wilfully,  traitoroufly,  felonioufly 
and  of  their  malice  prepenfed,  did  llee  and  murder, 
againfi:  the  peace  of  our  faid  Lord  the  King,  his 
crown  and  dignity,  and  againft  the  form  of  the  fla- 
tute  in  fuch  cafe  made  and  provided. 

They  were  then  alfo  arraigned  on  the  following 
indictment : 

County  of  Mayo,")  THE  Jurors  for  our  Lord  the 
to  wit.         (King,  upon  their  oath,  prefent 

 -'and  fey,  i  hat  George  Robert 

Fitzgerald,  late  of  Rockfield,  in  the  county  of 
Mayo,  Gent.  Timothy  Brecknock,  late  of  the 
fame,  Andrew  Creaghe,  otherwife  Craig,  late  of 
the  fame,  yeoman,  James  Fey,  late  of  the  fame, 
yeoman,  John  Fulton,  late  ot  the  fame,  weaver, 
Charles  King,  late  of  the  fame,  yeoman,  John 
King,  late  of  the  fame,  yeoman,  Abel  Fulton,  late 
of  the  fame,  yeoman,  John  Murphy,  late  of  the 
fame,  yeoman,  James  Mafterfon,  late  of  the  fame, 
yeoman,  John  Cox,  late  of  the  fame,  yeoman,  Da- 
vid Saltry,  otherwife  Simpfon,  late  of  the  fame, 
yeoman,  Philip  Cox,  late  of  the  fame,  yeoman, 
Richy  Law,  late  of  the  fame,  yeoman,  John  Huf- 
ton,  late  of  the  fame,  yeoman,  James  Foy,  other- 
wife  Sladeen,  late  of  the  fame,  yeoman,  William 
Fulton,  late  of  the  fame,  yeoman,  Samuel  Stephen- 
fon, late  of  the  fame,  yeoman,  John  M'Mullen, 
late  of  the  fame,  yeoman,  Wiiltam  Kelly,  late  of 
the  fame,  yeoman,  William  and  Robert  Logan,  late 
of  the  fame,  yeomen,  Wallace  Kelly,  late  of  the 
fame,  yeoman,  James  M'Cullagh,  late  ot  the  fame, 
yeoman,  John  Chambers,  late  of  the  feme,  yeo- 
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man,  John  Chapman,  late  of  the  fame,  yeoman, 
Archibald  Newen,  late  of  the  fame,  yeoman,  John- 
Bernee,  late  of  ti  e  fame,  yeoman,  Humphry 
George,  fate  of  the  lame,  yeoman,  Michael  Brew- 
ing, late  of  the  fame,  yeoman,  John  Rehenny,  late 
of  the  fame,  yeoman,  William  Robinfon,  late  of 
the  fame,  yeoman,  Patrick  Doming,  other  wife 
Downey,  late  of  the  fame,  yeoman,  with  divers 
other  perfons,  to  the  Juror?  at  prefent  unknown, 
not  having  the  fear  of  God  berbre  their  eyes,  but 
being  moved  and  feduced  by  the  inftigation  of  the 
Devi!,  on  the  twenty-firft  day  of  February,  in  the 
twenty-fixth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great  Bri- 
tain, Franee  and  Ireland,  defender  of  the  faith,  and 
fo  forth,  with  force  and  arms,  at  Kilnecarra,  in 
fbc  county  aforefaid,  in  and  upon  Patrick-  Ran- 
dall McDonnell  in  the  peace  of  God  and  a  fuhjeel 
cf  our  Lord  the  King,  within  this  land  of  Ireland, 
then  and  there  being  wilfully,  traitoroufly,  and  of 
their  malice  piepenfed,  did  make  an  affault,  and 
that  the  faid  Andrew  Craig  a  certain  piftol  of  the 
value  of  five  (hillings  then  and  there  charged  with 
eun-powder  and  one  leaden  bullet,  which  piflol  he* 
the  find  Andrew  Craig  in  his  right-hand  then  and 
there  had  and  held  againft,  and  upon  the  faid  Pa- 
trick Randall  McDonnell  then  and  there  wilfuriy, 
traitoroufly.  and  of  his  malice  prepenfed,  did  moot 
nnd  drfchar^e,  and  that  the  faid  Andrew  Craig  with 
rhe  leaden  bullet  afbrefaid  out  of  the  piflol  afore- 
faid,  rhen  and  there  by  force  of  the  gun-powder 
aforefaid  (hot  and  fent  forth  as  aibrefaid,  the  afore- 
faid Patrick  Randall  McDonnell  in  and  upon  the 
lelt  bread  of  htm  the  faid  Patrick  Randall  McDon- 
nell rhen  and  there  with  the  leaden  bullet  aforefaid 
out  of  the  piflol  aforefaid,  by  the  faid  Andrew 
Craig  as  aibrefaid  (h6t,  difcharged  and  fent  forth 
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wilfully,  traitoroufly  and  of  his  malice  prepenfeu. 
did  ftrike,  penetrate  and  wound,  giving  ro  the  faid 
Patrick  Randall  McDonnell  then  and  there  with 
the  leaden  builet  aforefaid  fo  as  atbrefaid  fhot,  dif- 
charged  and  lent  forth  out  of  the  piftol  aiorefaid 
by  the  laid  Andrew  Craig,  in  and  upon  the  faid  left 
bread  of  him  the  laid  Patrick  Randall  McDonnell 
one  mortal  wound  of  the  depth  of  four  inches," 
and  ot  the  breadth  of  half  an  inch,  of  which  faid 
mortal   wound    the   aforefaid    Patrick  Randall 
McDonnell  then  and  there  inftantly  died  j  and 
that  the  aforefaid  George  Robert  Fitzgerald,  Timo- 
thy Brecknock,  James  Foy,  John  Fulton,  Charles 
King,  John  King,  Abel  Fulton,  John  Murphy, 
James  Maflerfon,  John  Cox,  David  Saltry,  Philip 
Cox,   Richy   Law,    fohn  Hufton,   James  Foy, 
otherwife  Sladeen,  William  Fulton,  Samuel  Ste- 
phenfon,  John  Mc.Mnllen,  William  Kelly,  Pa* 
trick  Doming,   WiHiam  Logan,    Robert  Logan; 
William  Fulton, Wallace  Kelly,  James  Mc.Cullagh, 
John  Chambers,  John  Chapman,  Archibald  New- 
^en,  and  John  Bernee,  then  and  there  wilfully, 
traitoroufly,  and  of  their  malice  prepenfed,  were 
prefent,    aiding,   helping,  abetting,  contorting, 
a/Ming  and  maintaining  the  faid  Andrew  Craig  in 
the  treafon  and  murder  aforefaid,  in  manner  and 
form  aforefaid  to  do  and  commit.    And  fo  the* 
jurors  aforefaid  do  fay,  that  the  faid  Andrew 
Craig,  George  Robert  Fitzgerald,  Timothy  Breck- 
nock,  James  Foy,  John  Fulton,  Charles  King, 
John  King,   Abel  Fulton,  John  Murphy,  James 
Maflerfon,  John  Cox,  .David  Saltry,  Philip  Cox, 
ftichy  Law,  John  Hufton,  James  Foy,  other  wife 
Sladeen,   William   Fulton,   Samuel  Ste phenfon, 
John  Mc. Mullen,    William  Kelly,   Patrick  Hor- 
ning,  William  Logan,   Robert  Logan,  William 
i  ulton,  John  Chambers,  John  Chapman,  Archi- 
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bald  Newen,  #nd  John  Bernee,  the  faid  Patrick 
Randall  McDonnell,  then  and  there  in  manner 
and  form  atorefaid,  wilfully,  traitoroufly,  and  of 
their  mahce  prepenfed,  did  Dee  and  murder,  againft 
the  peace  of  our  faid  lord  the  king,  his  crown  and 
dignity,  and  alfo  againft  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided. 

When  Mr.  Brecknock  was  called  to  plead,  he 
faid  there  did  not  appear  to  be  any  conjlat  oi  a  true 
bill  againft  him  ;  that  in  that  cafe  the  prefumption 
of  law  was,  that  the  bill  was  ignored;  and  claimed 
as  his  right  to  have  a  fight  of  the  true  bill. 

The  Chief  Baron  directed  the  Clerk  of  the  Crown 
togpon  with  his  duty;  and  the  bill  ending,  "againft 
the  form  of  the  ftatute,"  Mr.  Brecknock  afked 
what  ftatute?  'To  which  the  Court  anfwered,  that 
he  was  now  premature. 

When  the  queftion,  "how  will  you  be  tried," 
•was  put  to  him,  and  the  Clerk  of  the  Crown  de- 
fired  him,  as  ufual,  to  anfwer,  "  by  God  and  my 
Country,"  Mr.  Brecknock  faid,  I  fhould  choofe  to 
be  tried  by  God,  and  not  by  your  Country.  After 
being  repeatedly  urged  to  plead  in  the  common 
form, 

The  Chief  Baron  informed  him,  that  if  he  did 
not  anfwer  in  the  manner  prefcribed,  he  muft  pro- 
ceed according  to  law,  which  would  be  to  confider 
him  as  mute,  and  pafs  fentence  upon  him. 

Mr.  Brecknock  faid  it  was  impoftible  to  be  tried 
both  by  God  and  the  Country,  they  were  diftincT: 
propofitions.  But  being  again  urged  by  the  Chief 
Baron,  he  made  the  ufual  anfwer,  and  then  they 
all  feveraliy  pleaded,  Not  Guilty,  to  both  indict- 
ments. 

George 


(    *3  ) 


George  Robert  Fitzgerald  and  Timothy  Breck- 
nock were  then  arraigned  on  the  following  indict- 
ment : 

County  of  Mayo,  1  THE  Jurors  of  our  f.ord  the 
to  wit.  j  King  upon  their  oath  prefent 
and  fay,  That  George  Robert  Fitzgerald,  late  of 
Rockfield,  in  the  county  of  Mayo,  Efq;  and 
Timothy  Brecknock,  late  of  the  lame,  Gent,  not 
having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  feduced  by  the  inftigation  of  the 
Devil,  on  the  21ft  day  of  February,  in  the  26th 
year  of  the  reign  of  our  Sovereign  Lord  George 
the  Third  now  King  of  Great  Britain,  France,  and 
Ireland,  defender  of  the  faith,  and  fo  forth,  at 
Rockfield  aforefaid,  in  the  laid  county  of  Mayo, 
did  of  their  malice  prepenfed,  wilfully,  traitor- 
oufly,  and  felonioufly  provoke,  ftir  up,  and  pro- 
cure Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
Ion,  otherwife  SaltryT  Archibald  Mewing,  Michael 
Brewing,  John  Chapman,  John  Rehanny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip  Cox, 
James  Mafterfon,  and  Patrick  Doming,  other  will* 
Downey,  and  divers  other  perfons,  at  prefent  to 
the  Jurors  aforefaid  unknown,  to  ilee  and  murder 
one  Patrick  Randall  McDonnell,  who  was  then  and 
there  a  fubjeel  of  our  faid  Lord  the  King,  within 
this  land  of  Ireland. 

And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid, further  prefent  and  fay,  that  the  faid  Andrew 
Creagh,  otfierwife  Craig,  James  Foy,  otherwife 
Slateen,  Humphrey  George,  William  Kelly,  fohn 
Fulton,  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  Michael  Brewing, 
John  Ch3oman,  John  Rehanny,  John  Burnev, 
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William  Robinfon,  John  Cox,  Philip  Cox,  James 
Maforfon,  Patrick  Doming,  otherwife  Downey, 
uhd  divers  other  perfons,  at  prefent  to  the  Jurors 
aiorcfaid  unknown,  on  the  day  aforefaid,  in  the 
rear  aforefaid,  v/ilh  force  and  arms,  to  wit,  at 
Kiinecarra  in  the  county  aforefaid,  in  and  upon  the 
laid  Patrick  Randall  McDonnell,  in  the  peace  of 
God,  and  of  our  faid  Lord  the  King,  then  and  there 
being  wilfully,  traitoroully,  and  felonioufly,  and 
of  their  malice  prepenfed,  did  make  an  affault, 
and  certain  guns  of  the  value  of  §s.  each  and  every 
of  the  faid  guns,  being  then  and  there  charged 
with  gunpowder  and  a  leaden  bullet,  which  guns 
they  the  faid  Andrew  Creagh,  otherwife  Craig, 
James  Foy,  otherwife  Slateen,  Humphrey  George, 
William   Kelly,  John  Fulton,  William'  Fulton, 
David  Simpfon,  otherwife  Saltry,  Archibald  New- 
ing,  Michael  Brewing,  John  Chapman,  John  Ra- 
Lenny,  John  Burney,  William  Robinfon,  John, 
Cox,  Philip  Cox,  James  MafTerfon,  and  Patrick 
Doming,  otherwife  Downey,  in  their  right  hands 
refpeclively,  then  and  there  had  and  held  againft 
and  upon  the  faid  Patrick  Randall  McDonnell,  wil- 
fully, tfaitoroufly,  and  feloniouily,  and  of  their 
malice  prepenfed,  and  by  the  aforefaid  provoca- 
tion,  ftirring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald,  and  Timothy  Breck- 
nock, did  (hoot  and  difcharge,  and  the  faid  An- 
drew/Creagh,  otherwife  Craig,  James  Foy,  other- 
wife  Slateen,  Humphrey  George,  William  Kelly, 
John  Fulton,  William  Fulton,  David  Simpfon, 
otherwife  Saltry,  Archibald  Newing,  Michael  Brew- 
ing, John  Chapman,  John  Rahenny,  John  Burney, 
William  Robinfon,  John  Cox,  Phihp  Cox,  James 
Mafterfon,  and  Patrick  Doming,  otherwife  Dow- 
ney, with  the  leaden  bullets  aforefaid  out  of  the 
r^ns  aforefaid,  then  and  there  by  force  of  the 
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gunpowder  aforefaid,  mot  and  fent  forth  as  afore- 
faid, the  aforefaid  Patrick  Randall  McDonnell 
wilfully,  traitoroudy,  and  felonioufly  and  of  there 
malice  prepenfed,  and  by  the  aforefaid  provoca- 
tion, flirring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald,  and  Timothy  Breck- 
nock, then  and  there  did  firike,  penetrate,  and 
wound,  giving  to  the  faid  Patrick  Randail  Mc. 
Donnell,  then  and  there  with  the  leaden  bulled 
aforefaid,  fo  as  aforefaid,  fnot,  difcharged,  and 
fent  forth  out  of  the  guns  aforefaid  by  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
other  wife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing, .  John  Chapman,  John  Rahenny,  John 
Eurney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Mailerfon,  and  Patrick  Dorninq, 
otherwife  Downey*  in  and  upon  the  body  of  hirn 
the  faid  Patrick  Randall  McDonnell,  feveral  mor- 
tal wounds  of  the  depth  of  four  inches,  and  of  the 
breadth  of  half  an  inch,  and  of  which  mortal  wounds 
the  aforefaid  Patrick  Randall  McDonnell  then 
and  there  inftantiy  died. 

And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid, do  fay,  that  Andrew  Creagh,  otherwife 
Craig,  James  Foy,  otherwife  Slateen,  Humphrey 
George,  William  Kelly,  John  Fulton*  William 
Fulton,  David  Simpfon,  otherwife  Saltrv,  Archi- 
bald Newing,  Michael  Brewing,  John  Chapman, 
John  Rahenny,  John  Burney,  Wiliiarn  Robinfon, 
John  Cox,  Philip  Cox,  James  Matter  fon,  'and 
Patrick  Doming,  otherwife  Downey,  the  faid 
Patrick  Randall  McDonnell,  then  and  there  in 
manner  and  form  aforefaid,  wilfully,  traitoroufly, 
and  felonioufly,  and  of  their  malice  prepenfed> 
-did  (lee  and  murder. 

And 
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And  fo  the  Jurors  aforefaid,  upon  their  oath 
aforefaid,  do  fay,  that  the  faid  Geoige  Robert 
Fitzgerald,  and  Timothy  Brecknock,  then  and 
there  in  manner  and  form  aforefaid,  wilfully,  trai- 
toroufly,  and  felonioufly,  and  of  their  malice  pre- 
penfed,  did  provoke,  fiir  up,  and  procure  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
othervvife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David 
Simpfon,  othervvife  Saltry,  Archibald  Newing, 
Michael  Brewing,  John  Chapman,  John  Ra- 
henny,  John  Burney,  William  Robinfou,  John 
Cox,  Phi;ip  Cox,  James  Maflerfon,  and  Patrick 
Doming,  otherwiie  Downey,  and  divers  other 
perfonsat  prefent  to  the  Jurors  aforefaid  unknown, 
to  fiee  and  murder  in  manner  and  form  aforefaid, 
the  faid  Patrick  Raniall  McDonnell,  then  and 
there  being  a  fubjeet  of  our  faid  Lord  the  King, 
within  this  land  of  Ireland,  contrary  to  the  peace 
of  our  faid  Lord  the  King,  his  crown  and  dignity, 
and  againfl  the  form  of  the  flatute  in  that  cafe  made 
and  provided. 

Mr.  Stanley  requeued  the  former  indictment  to 
be  read,  as  the  charge  now  made,  feemed  to  him 
to  be  lor  the  fame  crime  laid  in  the  former  indict- 
ment, and  bid  Mr.  Fitzgerald  not  plead. 

The  Chief  Baron  then  defired  Mr.  Stanley  to 

plead  or  demur  ;  and 

The  Attorney  General  alked  him,  did  he  choofe 
to  demur  to  the  indictment  ?  if  he  did,  he  would 
join  him  in  the  demurrer  inftanter. 

Mr.  Stanley  then  faid,  that  in  his  opinion  the 
prefent  indictment  was  fubftantialiy  for  the  fame  fact 
laid  in  the  former  indictment,  to  which  Mr.  Fitz- 
gerald had  pleaded  not  guilty,  and  faid  he  thought 

it 
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it  very  hard,  he  fhould  now  be  forced  to  plead  not 
guilty  to  the  iecond  indiclment  ;  for  if  he  fhould 
be  acquitted  on  the  firft  indiclment,  and  that  he 
fhould  be  advifed  to  plead  aiiterfois  acquit  to  the 
fecond,  he  might  be  then  told  he  came  too  late 
with  that  plea,  having  already  pleaded  the  general 
iflue  not  guilty,  and  as  it  had  been  determined  in 
the  cafe  of  the  King  againfl  Swan  and  JefFerys  in 
Forfter,  that  auUrfqh  arraign  was  no  plea.  He 
did  not  fee  any  poflible  way  for  the  prifoner  to 
take  advantage  of  theobjeclion  now,  but  by  way  of 
demurrer. — However  upon  confideration  ami  con- 
futation, he  gave  it  up,  and  advifed  Mr.  Fitzgerald 
to  plei'd,  which  he  did,  as  did  Mr.  Brecknock. 

They  were  then  alfo  arraigned  on  the  following 
indiclment : 

County  of  Mayo,  1  THE  Jurors  of  our  lord  the 
to  wit.  j  King  upon  their  oath  prefent 
and  fay,  That  George  Robert  Fitzgerald,  late  of 
Rockfield,  in  the  county  of  Mayo,  Efq;  and 
Timothy  Brecknock,  late  of  the  fame,  Gent,  not 
having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  feduced  by  the  inftigation  of  the 
Devil.,  on  the  2 1 ft  day  of  February,  in  the  26th 
year  of  the  reign  of  our  Sovereign  Lord  George 
the  Third,  now  King  of  Great  Britain,  France,  and 
Ireland,  defender  of  the  faith,  and  fo  forth,  at 
Rockfield  aforefaid,  in  the  laid  county  of  Mayo, 
did  of  their  malice  prepenfed,  wihully,  traitor- 
oufly,  and  <feloniouf!y  provoke,  fiir  up,  and  pro- 
cure Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing,  John  Chapman,    John  Rehanny,  John 

C  Bui  ney,  1 
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Barney*  William  Robinfcn,  John  Cox,  Philip  Cox, 
Tames  Mafterfon,  and  Patrick  Doming,  -other wife 
Downey,  and  divers  other  perfons,  at  prefent  to 
the  Jurors  aforelaid  unknown,  to  flee  and  murder 
one  Charles  hjpfon,  who  was  then  and  there  a 
fubjecl:  of  our  faid  Lord  the  King,  within  this, 
land  of  Ireland. 

And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid,  further  prefent  and  fay,  that  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Slateen,  Humphrey  George,  William  Kelly,  John 
Fulton,  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  Michael  Brewing, 
John  Chapman,  John  Rehanny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafterfon,  Patrick  Doming,  otherwife  Downey,, 
and  divers  other  perfons,  at  prefent  to  the  Jurors 
aforefaid  unknown,  on  the  'day  aforefaid,  in  the 
year  aforefaid,  with  force  and  arms,  to  wit,  at 
Gurtnefulla,  in  the  county  aforefaid,  in  and  upon 
the  faid  Charles  Hipfon,  in  the  peace  of  God, 
and  of  our  faid  Lord  the  King,  then  and  there 
being  wilfully,  traitoroufly,  and  felonioufly,  and 
of  v  eir  ma  ice  prepenfed,  did  make  an  affault, 
and  certain  guns  of  the  value  of  $s.  each  and  every 
of  the  faid  guns,  being  then  and  there  charged 
with  gunpowder  and  leaden  bullets,  which  guns 
they  the  faid  Andrew  Creagh,  otherwife  Craig, 
Tames  Foy,  otherwife  Slateen,  Humphrey  Gepr^e, 
William  Kelly,  John  Fulton,  William  Fulton, 
David  Simpfon,  otherwife  Saltry,  Archibald  t\ew- 
ing,  Michael  Brewing,  John  Chapman,  John  Ra- 
bermy,  John  Burney,  William  Robinfon,  John 
Cox,  Philip  Cox,  James  Mafterfon,  and  Patrick 
Doming,  otherwife  Downey,  in  their  right  hands 
refpeclively,  then  and  there  had  ?qd  held  againfl 
and  upon    the  faid  Chajles   Hipfon,  wilfully, 

traitor- 
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traitoroufly,  and  felonioufly,  and  of  their  ma- 
lice prepenfed,  and  by  the  aforefaid  provoca- 
tion, (Hiring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald  and  Timothy  Breck- 
nock, did  moot  and  difcharge,  and  the  faid  An- 
drew Creagh,  otherwife  Craig,  James  Foy,  other- 
wife  Slateen,  Humphrey  George,  William  Kelly, 
John  Fulton,  William  Fulton,  David  Simpfon, 
otherwife  Sal  try,  Archibald  Newing,  Michael  Brew-' 
ing,  John  Chapman,  John  Rahenny,  John  Burney, 
W  illiam  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafterfon,  and  Patrick  Doming,  otherwife  Dow- 
ney, with  the  leaden  bullets  aforefaid  out  of  the 
guns  aforefaid,  then  and  there  by  force  of  the 
gunpowder  aforefaid,  fhot  and  fent  forth  as  afore- 
faid, the  aforefaid  Charles  Hipfon,  wilfully, 
traitoroufly,  and  felonioufly  and  of  their  ma- 
lice prepenfed,  and  by  the  aforefaid  provoca- 
tion, ftirrinj;  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald  and  Timothy  Breck- 
nock, then  and  there  did  flrike,  penetrate,  and 
wound,  giving  to  the  faid  Charles  Hipfon  > 
then  and  there  with  the  leaden  bullets  afore- 
faid, fo  as  aforefaid,  fbot,  difcharged,  and  fent 
forth  out  of  the  guns  aforefaid  by  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  ,  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
ion,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing,  John  Chapman,  John  Rahenny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Mafterfon,  and  Patrick  Doming, 
otherwife  Downey,  in  and  upon  the  body  of  him 
the  faid  Charles  Hipfon,  feveral  mortal  wounds 
of  the  depth  of  four  inches,  and  of  the  breadth 
of  half  an  inch,  and  of  which  mortal  wounds  the 
aforefaid  Charles  Hipfon  then  and  there  inftantly 
diecl. 

.    C  z  And 
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And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid, do  lhy;  that  Andrew  Greagh,  otherwife 
Craig,  Jam^s  Foy,  otherwife  Shteen,  Humphrey 
George,  William  Kelly,  John  Fulton,  William 
Fulton,  David  "implon,  otherwife  Saury,  Archi- 
bald Newing,  Michael  Brewing,  John  Chapman, 
John  Rahenny,  John  Burney,  William  Robinfon, 
John  Cox,  1  rilip  Cox,  Junes  Mafterfon,  and 
Patrick  Doming,  otherwife  Downey,  the  faid 
Charles  Hipfonf,  then  and  there  in  manner  and 
form  aforefeid,  wilfully,  traitoroully,  and  felo- 
r.".oaf  y,  and  of  their  malice  prepenfed,  did  flee 
and  murder. 

And  fo  the  Jurors  aforefaid,  upon  their  oath 
aforefaid,  do  lay,  that  the  faid  George  Robert 
Fitzgerald,  and  Timothy  Brecknock  then  and 
there  in  manner  and  form  aforefaid,  wilfully,  trai- 
toroully, and  ielcnioufly,  and  of  their  malice  pre- 
pensed, did  provoke,  fir  up,  and  procure  the  faid 
Andrew  Cretan,  otherwife  Craig,  James  Foy, 
otherwife  Slateeo,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David 
Simpfon,  otherwife  Saltry,  Archibald  Newing, 
Mithael  Brewing,  John  Chapman,  John  Ra- 
henny,  John  Hume;/,  William  Robinfon,  John* 
Cox,  Phiip  Cox,  James  Maft-rfor?,  and  Patrick 
Doming,  otherwife  Downey,  and  divers  other 
perfons  at  prefent  to  the  Jurors  aforefaid  unknown, 
to  flee  and  murder  in  manner  and  form  aforefaid, 
the  faid  Gharies  Hip -on,  then  and  there  being 
a  fubjecr  of  our  faid  Lord  the  King,  within  this 
larfd  of  Ireland,  contrary  to  the  peace  of  our 
faii  Lord  the  Kin-r,  his  crown  and  dignity,  and 
agaioft  th  r  f  rm  of  the  flatute  in  that  cafe  made 
and  pro\  idea; 


Mr 
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Mr.  Stanley  then  moved  to  put  off  the  trial,  and 
produced  an  affidavit  of  Mr.  Fitzgerald's  for 
the  purpofe  of  postponing  his  trial ;  which  from 
inability  was  figned  with  his  mark.  It  ftated  Mr.- 
Fitzgerald's  having  been  arretted  on  the  zift  Fe- 
bruary, his  tenantry  banifhed,  and  his  being  him- 
felf  attacked  in  prifon ;  it  alfo  ftated  the  abfence 
of  four  material  witnefTes,  which  were  fpnted 
away  by  the  profecutor,  and  the  temper  of  the 
county,  which  rendered  it  impoffible,  with 
fafcty  to  his  life,  to  abide  his  trial  until  the  next 
aflizes. 

The  Attorney  General  then  moved,  that  two  af- 
fidavits which  he  held  in  his  hand  might  be  read  ; 
which  was  ordered. — They  were  the  affidavit  of 
Andrew  Edmondfon,  which  proved  notice  of  trial 
being  ferved  on  Mr.  Fitzgerald ;  the  other  was  the 
affidavit  of  Patrick  Clarke,  Sub-fherirF  of  the 
county,  the  purport  of  which  was,  that  Mr.  Fitz- 
gerald, on  the  night  of  the  day  on  which  he  was 
committed,  had  told  him  that  he  mould  be  proper- 
ly rewarded  if  he  would  let  him  efcape. 

|The  Attorney  General  faid  it  was  not  his  c!e- 
fire  to  prefs  on  the  trial,  but  he  wiihed  to  inform 
him,  Mr.  Fitzgerald,  that  his  trial  would  certainly 
come  on  long  before  the  next  allizes. 

The  Chief  Baron  faid,  from  the  flate  in  which 
he  favv  Mr.  Fitzgerald,  he  had  a  judicial  know- 
ledge of  his  fituation,  and  in  a  fiate,  he  thought 
a  man  of  fo  much  confequence  ought  to  be  per- 
fectly at  eafe  ;  the  irons  are  to  be  ft  rick  en  off  from 
a  pnfoner  who  is  to  be  tried — Why  ?  that  he  may 
be  in  full  pofieftion  of  himfelf.  Another  part  or 
his  affidavit  he  feared  was  but  too  true,  tint  ffoe 
county  was  not  in  fuch  a  temper  as  to  be  tit  for  his 
trial — Human  nature  will  be  human  nature  ftill  ; 
x  iti-  and 
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and  where  crimes  like  thefe  are  perpetrated,  it  is 
impofliblc  not  to  feel  refentment — And  he  was  for- 
tified in  his  opinion  when  he  confidered  that  the 
prifoner,  even  when  in  a  gaol,  in  the  cuftody  of 
the  law,  was  not  fecure  from  violence — but  he 
thought  it  very  right  in  the  Attorney  General  to 
acquaint  Mr.  Fitzgerald,  that  he  muftbe  fpeedily 
tried  ;  the  public  tranquility  could  not  remain 
dilturbed,  and  it  was  probable  that  he  and  Mr.  Baron 
Power  would  return  in  the  next  vacation  to  try 
Mr.  Fitzgerald.  He  thought  it  alfo  neeeffary  to  fay, 
that  the  trial  was  poftponed  on  accouut  of  the  iH 
(late  of  the  prifoner's  health  and  his  affidavit  of 
it,  which  kind  of  affidav  its  he  knew  ought  always  to 
he  fparingty  received.  The  trial,  he  was  therefore 
of  opinion,  ought  now  to  be  put  off. 

The  Anorney  General  declared,  that  government 
had  ordered  nim  to  profecute  the  gentlemen  who 
had  wounded  Mr.  Fitzgerald  in  prifon,  with  the 
fame  rigour  as  he  was  directed  to  profecute  Mr. 
Fitzgerald  himfelf. 

The  Court  then  adjourned  for  half  an  hour,  to- 
let  Mr.  Fitzgerald  be  carried  out. 

As  foon  as  the  Court  was  opened  again,  Mr. 
Brecknock  claimed  it  as  his  right,  as  an  EnglinV 
man,  to  have  a  jury  of  medifias  Ungues. 

The  Chief  Baron  informed  him  that  whenever 
he  was  tried  he  would  be  tried  according  to  law. 

Andrew  Gallagher,  John  Gallagher,  James 
Martin,  Luke  Higgins,  Charles  Higgins  and  Ed- 
ward Martin  were  then  brought  up  and  arraigned 
on  the  following  indiclment : 


County 
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County  of  Mayo,  *)  T  H  E  Jurors  of  our  Lord  the 
to  wit.         r  King  upon  their  oath  prefent, 

 j  That  Andrew  Gallagher,  of  Caf- 

tiebar,  apothecary,  John  Gallagher,  coroner,  James 
Martin,  doctor  of  phyfic,  Luke  Higgins,  of  Caftle- 
bar,  tanner,  Charles  Higgins,  of  Weft  port,  gentle- 
man, and  Edward  Martin,  of  Caftlebar,  gentleman, 
with  divers  other  perfons,  to  the  Jurors  aforefaid 
at  prefent  unkown,  being  ill  defigning  and  difor- 
derly  perfons,  of  a  wicked  and  malicious  difpofi- 
tion,  and  not  regarding  the  laws  and  ftatutes  of 
this  realm,  nor  the  pains  and  penalties  therein  con- 
tained, after  the  24th  day  of  June,  in  the,  year  of 
our  Lord  1778,  to  wit,  on  the  21ft  day  of  Febru- 
ary, in  the  26th  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great- 
Britain,  France  and  Ireland,  and  fo  forth,  with 
force  and  arms,  at  Caftlebar,  in  the  county  afore- 
faid, with  certain  piftols  loaden  with  gun-powder 
and  a  leaden  bullet,  which  they  the  faid  Andrew 
Gallagher,  John  Gallagher,  James  Martin,  Luke 
fliggins,  Charles  Higgins,  and  Edward  Martin, 
with  divers  other  perfons,  and  each  and  every  of 
them  in  both  their  and  in  each  and  every  of  their 
hands  then  and  there  had  and  held,  they  the  faid 
Andrew  Gallagher,  John  Gallagher,  JamesMartin, 
Luke  Higgins,  Charles  Higgin^,  and  Edward  Mar- 
tin, with  divers  other  perfons,  and  each  and  every 
of  them  with  the  faid  piftols  being  fo  loaded  as 
aforefaid,  did  then  and  there  wilfully,  wantonly  and 
malicioufiy  wound  George  Robert  Fitzgerald,  the 
faid  George  Robert  Fitzgerald  being  then  a  prifo- 
ner  in  the  gaol  of  Cafllebar  aforefaid,  by  force  of 
the  gun-powder  and  leaden  bullet  (hot  out  and  dis- 
charged from  the  faid  piftol,  with  intent  in  fo  do- 
ing, him  the  faid  George  Robert  Fitzgerald  to  mur- 
der, againft  the  form  of  the  ftatute  in  that  cafe 

mad;: 


They  were  alfo  arraigned  on  the  following  in 
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tlebar,  apothecary,  John  Gallagher,  of  Caftlebar, 
one  of  the  coroners  of  our  Loid  the  King,  James 
Martin,  of  Caftlebar,  doctor  of  phyfic,  Luke  Hig- 
gins,  of  Caftlebar,  tanner,  Charles  Higgins,  of  Weil- 
port,  gentleman,  Edward  Martin,  of  Caftlebar,  gen- 
tleman, and  Daniel  Clarke,  of  Caftlebar,  yeoman, 
with  divers  other  perfons,  to  the  Jurors  aforefaid 
at  prefent  unknown,  on  the  21ft  day  of  February, 
in  the  26th  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great  Bri- 
tain, Fiance  and  Ireland,  defender  of  the  faith, 
nnd  fo  forth,  with  force  and  arms,  at  Caftlebar,  in 
the  county  afore faid  in  and  upon  George  Robert 
Fitzgerald,  late  of  Rockheld,  Efq;  in  the  peace  of 
God  and  our  faid  Lord  the  King  then  and  there 
being,  did  make  an  affault,  and  him  the  faid  George 
Robert  Fitzgerald  then  and  there  did  beat,  wound 
and  ill  treat,  fo  that  his  life  was  greatly  defpaired 
of,  and  other  wrongs  to  the. faid  George  Robert 
Fitzgerald  then  and  there,  did  to  the  great  damage 
of  the  foid  George  Robert  Fitzgerald,  and  againfl 
the  peace  of  our  faid  Lord  the  King,  his  crown  and 
dignity. 

To  thefe  indictments  they  feverally,  except 
Edward  Martin,  pleaded,  Not  Guilty  ;  and  on  a 
motion  of  Mr.  Browne,  of  their  counfel,  and  upon 
the  Court's  having  inlpected  the  informations,  and 
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his  Majefty's  Attorney  General  having  conferred 
thereto,  Andrew  Gallagher,  John  Gallagher,  James 
Martin,  Luke  Higgins  and  Charles  Higgins,  were 
admitted  to  bail,  upon  being  bound  themfelves  in 
a  recognizance  for  500/.  each,  with  two  fecurhies 
for  250/.  each  ;  and  Daniel  Clarke  in  a  recognizance 
of  40/.  with  two  fecurities  or  20/.  each. 

At  the  clofe  of  the  ordinary  bufmefs  of  the 
county,  the  Court  adjourned  over  the  affizes  to  the 
7th  of  June,  being  in  the  interval  between  Eailer 
and  Trinity  Term. 


1  HIS  day  the  Lord  Chief  Baron  and  Mr.  Baron 
Power  opened  the  court,  puriuant  to  adjournment. 
The  Grand  Jury  were  called  over,  and  the  Sheriff 
was  directed  to  inform  fuch  of  them  as  had  ab- 
fented  themfelves,  that  they  would  be,  on  the 
morrow,  called  upon  a  very  heavy  fine.*-- — The 
Court  were  alfo  pleafed  to  order  the  Sheriff  to  have 
the  Grand  Pannel  of  his  county  fummoned  to  at- 
tend on  the  Petit  jury;  and  that  Mr.  fitzrerald 
and  the  other  perfons  accufed  mould  be  brought 
up  early  the  next  day. 

Adjourned  to  ten  o'clock  on  Thurfday  morn- 
ing. 


THE  Court  having  met,  purfuant  to  adjourn- 
ment, Mr.  Calbeck  faid,  that  as  the  dock  feemed  very 
much  crowded  he  hoped  their  Lordlhips,  betore 
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they  proceeded  to  bufinefs,  would  confider  the  ftate 
of  ilidefs  under  which  Mr.  Fitzgerald  laboured, 
and  permit  him  to  come  forward,  and  have  a  place 
at  the  table,  where  he  might  be  at  his  eafe. 

Mr.  Baron  Power.  It  is  impoflible.  The  Court 
can  make  no  diftinclions.  There  is  no  rank,  no 
condition  of  men,  but  when  accufed  of  luch  crimes 
mull  meet  with  fimilar  treatment.  Mr.  Fitzgerald 
muft  remain  where  he  is. 

"\Ir.  Owen,  of  counfel  for  Mr.  Fitzgerald,  faid, 
that  it  was  only  intended  to  apply  to  the  Court 
for  that  indulgence  when  Mr.  Fitzgerald  mould  be 
called  on  to  give  teftimony  on  the  trial  of  the  fe- 
veral  perfons  who  had  affaulted  him. 

Court.  On  that  occafion  he  mall  have  every  in- 
dulgence. He  will  give  his  tethmony  as  every 
other  witnefs  does,  on  the  table  ;  a  chair  will  be 
provided  for  him,  and  every  other  thing  done  to 
render  him  as  eafy  as  poffible. 

The  Court  then  called  upon  Mi.  Attorney  Ge- 
neral to  declare  which  number  he  meant  to  pro- 
ceed in  firft ;  and  he  having  declared  that  he  in- 
tended to  proceed  fi rft  as  to  Mr.  Fitzgerald ;  for 
if  Mr.  Fitzgerald  mould  be  convicted,  he  could, 
before  attainder,  be  ufed  as  an  evidence  againft 
thofe  perfons  who  had  affaulted  him  in  the  pri- 
fon. 

The  Lord  Chief  Baron  had  thought  the  law  to 
have  been  fo  at  the  time  Mr.  Fitzgerald  had  been 
brought  up  before,  but  on  his  refearches  fince,  he 
had  found  in  Hawkins-  and  the  other  books  which 
neat  cn  the  fubjeel,  that  the  law  was  otherwife. 
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Mr.  Attorney  General.  Where  a  conviction  is  tc 
prevent  a  witnefs  to  give  teftimony,  the  record  of 
his  conviction,  Hawkins  fays,  mufi  be  lhewn ; 
and  no  record  can  be  made  up  before  judgment; 
and  therefore  it  is  intended  to  be  alter  atiaindor 
tbat  a  man  is  rendered  incompetent.  Conviction 
before  that  only  goes  to  his  credit. 

The  Court  aflced  Mr.  Calbeck  what  he  faid  to 
that  ? 

Mr.  Calbeck,  of  counfel  for  Mr.  Fitzgerald,  faid 
•he  was  but  in  one  cafe. 

Mr.  £7.  Burke,  of  counfel  for  Mr.  Fitzgerald,  hop- 
ed that  the  Court  would  proceed  to  try  the  cafe  of 
the  firft  enormity  the  fkft  ;  that  they  would  con- 
fider  Mr.  Fitzgerald  in  the  cufcody  of  the  law,  with- 
in the  walls  of  a  prifon  when  the  attack  was  made 
upon  him.  They  would  alfo  confider  the  pru- 
dence  and  good  fenfe  of  proceeding  againft  the 
other  perfons  firft,  when  they  remembered  that  if 
there  be  any  thing  in  the  objection  againft  a  wit- 
nefs being  competent  after  conviction,  that  it  would 
operate  fatally  in  that  cafe,  in  as  much  as  Mr* 
Fitzgerald  was  the  folitary  witnefs  againft  them. 
So  that  there  mufi:  he  here  a  failure  in  juflice;  In 
the  cafe  of  Mr.  Fitzgerald  there  were  many  wit- 
neffes,  and  therefore  there  could  be  no  fuch  incon- 
venience. 

Mr.  Stanley  infilled,  that  although  it  was  difcrd- 
tionary  in  the  Attorney  General  to  conduct  the  pro- 
fecution  in  fuch  manner  as  he  thought  lit,  yet  the 
Court  ought  to  take  care  that  the  trials  fliould  b~ 
proceeded  on  in  fuch  manner  as  might  heft  anfwer 

ah  the  purpofes  ofjuftice.  -There  appeared  on 

their  Lordfhips  books  feveral  bills  of  indiclment 
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pgainft  Mr.  Fit2gfeifald  for  the  murder  of  Mr.  Mc. 
Ponnell  and  Mr.  Hipfon.  There  alfo  appeared  a 
bill  of  indictment  againft  Gallagher,  Higgins,  and 
others,  for  attempting  to  aflafTiuate  Mr.  Fitzgerald, 
when  in  gnol  ?nd  in  the  cuftody  of  the  Jaw  for 
that  murder.  The  Court  had  a  right  to  look  into 
the  informations  upon  which  thofe  different  biWs  of 
indiclrrrent  were  founded,  and  they  would  fee  that 
only  one  per  fori,  namely  Mr.  Fitzgerald,  hadfworn 
any  information  againft:  Gallagher  and  Higgins  for 
breaking  into  the  goal,  and  attackirig  him  there. 
Whereas  (hey  would  alfo  fee  that  feveral  perfons 
had  iworn  informations  again  ft  Mr.  Fitzgerald  for 
the  murder.  Mr.  Attorney  General  had  declared 
that  he  had  received  initruclions  from  Government 
to  profecute  the  perfons  who  had  attacked  Mr. 
Fitzgerald  in  the  gaol,  with  the  fame  rigour  that  he 
prolecuted  Mr.  Fitzgerald  himfelf,  and  yet  Mr, 
Attorney  General  now  wanted  to  proceed  upon  the 
trial  of  Mr.  Fitzgerald  fir  ft  ;  the  confequence  of 
which  would  be,  that  if  Mr.  Fitzgerald  was  con- 
victed there  would  be  an  end  of  the  profecution 
againft  the  perfons  charged  with  the  attack  on  hirh 
in  the  gaol,  as  the  only  witnefs  againft  them  would 
be  incapacitated  from  being  examined  ;  as  it  is 
clearly  laid  down  by  Serjenn  Hawkins,  2d  vol. 
432,  that  "  a  Conviction  and  a  fertiori  on  at- 
"  taiuder  of  trealon  or  felony  are  good  exceptions 
"  againft  a  witnefs."  He  trufted  however  that  the 
Court  would,  hold  the  fcales  of  juftice  equal,  and 
direci'the  Attorney  General  to  proceed  in  fucrj 
maimer  a  s  might  beft  anfwer  all  the  ends  of  public 
juftice*  Ivo  inconvenience  could  follow  from 
roftf  oning  the  trial  of  Mr.  Fitzgerald- until  after 
the  perfons  who  were  charged  with  attempting  to 
ftflamnate  him  in  the  gaol  were  firfl  tried.  But 
this  great  inconvenience  and  injury  to  public  juf- 
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tice  might  follow,  by  trying  Mr.  Fitzgerald  firft  ; 
that  if  he  was  convicted,  the  only  witnefs  for  the 
Crown  was  rendered  incompetent.  Befides  that, 
a  falfe  prejudice  might  arife  in  the  minds  of  the 
public  in  favour  ot  thofe  gentlemen  who  were 
charged  with  the  attack  on  Mr.  Fitzgerald,  if  his 
trial  and  conviction  (hould  precede  theirs  ;  for 
though  he  knew  that  the  guilt  or  innocence  of  Mr. 
Fitzgerald  ought  to  have  no  influence  whatever  on 
the  trial  of  Qailagher  and  Biggins,  yet  it  was  im- 
poffible  to  prevent  or  check  the  prejudices  of  hu- 
man nature. 

The  Court  propofed  to  Mr.  Attorney  General 
to  try  all  the  perfons  who  had  broken  into  the  gaol, 
except  Andrew  Gallagher. 

Mr.  Attorney  General.  In  truth  the  fame  reafons 
would  have  operated  had  not  the  Court  made  that 
kind  of  propofal,  as  to  Andrew  Gallagher ;  for  had 
he  been  convicted,  if  the  doctrine  of  conviction 
laid  down  here  be  right,  he  could  not  have  been 
produced  on  the  trial  of  Mr.  Fitzgerald,  and  then 
there  was  an  end  of  that  profecution.  But  he  felt 
no  difficulty  in  embracing  the  propofal  of  the 
Court.  Yet  he  would  take  upon  him  to  declare 
that  the  gentlemen  were  ignorant  of  the  nature  of 
the  profecution  againfl:  Gallagher  and  the  others, 
for  he  had  many  more  witneffes  on  his  brief  than 
Mr.  Fitzgerald  :  and  he  alfo  once  again  thought  it 
necefTary  to  declare,  that  he  had  directions  from 
Government  to  profecute  thefe  gentlemen  with 
the  fame  rigour  as  he  mould  prolecute  Mr.  Gal- 
lagher. 

Mr.  Bhffet,  of  counfel  for  Mr.  Gallagher,  fait 
he  had  heard  the  Attorney  General,  who  ha  l  the 
conduct:  of  Crown-profecutions,  and  from  what  fell 
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from  him,  as  to  the  trying  of  the  prifoners  for  the 
aflauJt  firft,  he  thought  it  neceflary  to  obferve, 
that  there  was  a  wide  difference  between  the  na- 
ture of  their  crimes.  One  was  an  offence  which 
was  not  confidered  in  fo  high  a  degree  of  crimin- 
ality by  the  common  law,  as  it  now  is.  A  late 
ad  of  parliament  only,  had  made  it  capital.  The 
Conftitution  looks,  and  their  Lordfhips  would  look 
with  a  jealous  eye  upon  every  invafion  or  altera- 
tion of  the  great  bulwark  of  public  liberty,  the 
common  law.  Their  Lordfhips  had  the  infpec- 
tion  of  the  indictments,  a  benefit  to  which  his 
clients  could  not  refort.  Perhaps  they  rmght  be 
indsded  for  the  higheft  offence  under  that  ftatute, 
sn  intention  to  commit  a  murder  ;  but  what  was  the 
other  cafe  ?  a  murder  actually  committed. 

Here  the  Court  interrupted  Mr.  Bloffet — and 
Mr.  Baron  Power  faid  that  he  hoped  counfel  would 
make  no  comparifon  between  the  nature  of  the 
crimes,  for  if  they  did  the  Court  muft,  from  ne- 
ceffity,  make  fome  obfervations.  It  was  only  now 
neceflary  to  fay,  that  breaking  the  gaol  was  one  of 
the  higheft  offences,  and  only  to  be  confidered  in 
that  light. 

Mr.  Bloffet  was  glad  he' was  authorized  by  the. 
Court  to  confider  it  fo.  His  client's  cafe  was  juft 
fo.    It  was  inferior. 

The  Court  afeed  Mr.  Bloffet  if  he  had  any  mo- 
tion to  mike.  The  Court  had  intimated  a  wifh  to 
trv  all  the  perfons  accufed  with  the  crime  of  affault- 
mg  Mr.  Fitzgerald  firft.  The  Attorney  General 
bad  confented.    What  then  did  Mr.  Bloffet  mean  > 

Mr.  Bloffet.  The  queftion  before  the  Court  was, 
whether  they  fhould.try  the  four  gentlemen  now 
at  the  bar,  or  Mr.  Fitzgerald  firft.    The  queftion 
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was  alfo,  whether  they  (hould  be  tried  without  Mr. 
Andrew  Gallagher,  who  was  charged  with  them 
of  the  fame  crime,  and  in  the  fame  indictment,  and 
was  alfo  now  at  the  bar.  This  he  contended  was 
a  difficulty  to  Mr.  Andrew  Gallagher.  The  evi- 
dence againft  them  mud  be  the  fame.  Their  de- 
fence therefore  muft  probably  be  the  fame,  and 
that  defence  once  known  may  be  rebutted.  No- 
thing but  the  impolfibility  of  getting  his  client  a 
fair  trial  otherwife  could  induce  him  to  object,  but 
he  thought  his  defence  being  known,  that  would 
be  impoffible. 

The  Court  over-ruled  the  motion,  obferving  it 
was  the  firfT.  time  that  an  objection  had  been  even 
made  on  the  defence,  that  the  evidence  on  the 
part  of  the  Crown  would  be  difclofed. 

TRIAL  of  John  Gallagher,  James  Martin ,  Luke 
Higgins,  Charles  Higgins,  and  Daniel  Clarke. 

THE  Clerk  of  the  Crown  directed  John  Gal- 
lagher, James  Martin,  Luke  Higgins  and  Daniel 
Clarke  to  look  to  their  challengers ;  and  the  Grand 
Pannel  of  the  county  was  called  over,  and  the  fol- 
lowing gentlemen  were  fworn  of  the  Petit  Jury: 

Dominick  Geoff.  Browne,  of  Cafllemagarret,  Efq; 
The  Honourable  John  Browne,  of  Elen-hall,  Efq; 
lames  Browne,  of  Browne-hall,  Efq; 
Peter  Lynch,  of  Caftlecarra,  Efq; 
James  Lynch,  of  Cullen,  Efq; 
John  Moore,  of  Ballintaffy,  Efq; 
James  Gildea,  of  Crofslough,  Efq; 
John  Joyce,  of  Oxford,  Efq; 
Edmond  Taaffe,  of  Woodfleld,  Efq; 
William  Ouiley,  of  Rufhbrook,  Elq; 
Bernard  Stewart,  of  Cafilebar,  Efq; 
Valentine  Jordan,  of  Oidhead,  Efq; 
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The  Clerk  of  the  Crown  (hen  read  a  note  of 
the  indictment  from  the  crown-book,  ro  the  fol- 
lowing purport ;  That  they  John  Gallagher,  James 
Martin,  Luke  Higgins  and  Charles  Higgins,  with 
others,  flood  indicted,  for  that  they  not  regarding 
the  laws  and  flatutes  of  this  realm,  &e.  did  with 
piftols,  moot  at,  with  intent  to  murder  George 
Kobcrt  Fitzgerald,  Efq. 

He  then  read  the  note  of  the  indictment  againfl: 
them  for  a  common  affault. 

Mr.  Bloffet  objected  to  their  being  put  upon  the 
two  indictments  together;  and  the  Attorney  Ge- 
neral having  agreed  to  put  them  on  both,  Mr. 
Bloflet  again  urged,  that  in  the  indictment  for 
the  fimple  affault,  it  was  no  matter  what  intent 
the  affault  was  made  with  ;  but  was  not  fo  in  the 
other  indictment.  He  hoped  therefore,  if  the 
Court  mould  infift  to  put  them  upon  their  trial 
for  both  offences  at  once,  that  he  might  be  at 
liberty  to  fpeak  to  evidence  to  the  common  affault, 
provided  he  in  that  event  fleered  clear  of  the  fe- 
lonious affault.  My  Lord  Coke  lays  it  down  ex- 
prefsly,  that  though  it  was  an  immemorial  ufage 
not  to  admit  counfel  to  fpeak  to  evidence  upon 
capital  criminal  charges,  yet  it  was  an  ufage  which 
had  not  the  fanction,  nor  was  it  warranted  by  any 
authority  of  law. 

The  Court  having  given  no  opinion,  Mr.  67. 
George  Daly,  the  junior  counfel  for  the  Crown, 
opened  the  indictment ;  and  the  Attorney  General 
Hated  the  facts  of  the  cafe  ;  which  being  recited 
in  the  evidence  is  not  here  inferted. 

The  firfi  IViinefs  for  the  Crown  was  George  Robert 
Fitzgerald,  Efq.    Examined  by  Mr.  O'Hara. 

Previous  to  his  examination,  •  he  faid  that  it  was 
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extremely  difagreeable  to  him,  to  give  evidence 
at  all. — He  had,  however,  rather  ftate  the  facts' 
himself,  than  follow  the  examination  of  counfel. 
Mr.  (JHara  obferved,  that  in  examining  him  he 
fhould  follow  the  order  which  appeared  in  his 
own  information  ;  he  alfo  warned  him  not  to  ftate 
any  thing  which  related  to  Andrew  Gallagher, 
who  was  not  then  upon  his  trial.  Mr.  Fitzgerald 
then  faid,  that  as  to  Andrew  Gallagher,  he  had 
but  one  thing  to  fay,  and  that  was  to  his  credit* 
— He  then  proceeded  to  give  his  teftimony,  which 
was,  that  on  the  z  ift  of  February  laft,  his  houfe 
was  broke  open,  and  fome  time  afterwards,  he 
was  told  that  he  wras  arretted — he  was  taken  by  a 
great  number — a  mob. — He  requeued  to  be  put 
in  the  hands  of  the  Sheriff,  and  he  was  fo. — 
Mr.  John  Gallagher,  the  prifoner  at  the  bar,  was 

one  of  the  mob  who  had  taken  him.  The 

taking  was  accompanied  with  circumftances  of 
great  violence;  his  houfe  was  broke  open,  and 
feveral  mots  were  fired.  He  was  put  into  the 
gaol  on  the  21ft  of  February.  When  he  was  put 
irito  the  gaol,  he  was  taken  into  the  room  which 
is  called  the  Mar  dial  fea.  There  were  two  centi- 
mes put  upon  him,  as  a  guard — The  corporal  de- 
fired  them  to  load,  and  fire  on  any  perfon  who 
might  break  in. — Ide  was  told  afterwards,  dinner 
was  ready  for  him  below  ftairs — he  could  not  ex- 
actly fay  when  he  was  told  fo,  nor  did  he  exactly 
recollect:  who  called  him  to  dinner. — He  did  not 
go  down  directly,  becaufe  the  centinel  would  net 
permit  him,  until  the  corporal  came  and  relieved 
the  guard.  So  foon  as  he  was  permitted,  he  went 
down.  The  doors  of  the  room  where  he  had 
been  at  dinner  were  broken  in — there  was  a  pre- 
vious circumftance  thereto.    Some  time  after  he 
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came  down,  the  Sub-fherifF  came  in. — He  in  for  riv- 
ed the  witnefs  that  the  gaoler  had  been  juft  then 
changed — that  he  had  bufinefs  to  go  up  into  the 
Marfhalfea,  and  mult  take  one  of  the  centinels 
with  him.  He,  without  consulting  the  corporal, 
took  one  of  the  centinels  up  flairs  and  left  one.— 
Soon  after,  a  number  of  people  forced  open  the 
door — it  was  not  long  after— it  was  while  the  Sub- 
fheriff  was  above  Hairs. — The  door  was  fhut  when 
they  forced  it  open,  and  he  believes  the  perfons 
who  broke  open  the  door  entered. 

[Here  the  witnefs  looked  at  the  bar.] 
He  fa w*  four  of  them  at  the  bar,  one  of  them 
commonly  goes  by  the  name  of  Doclor  Martin. 
He  was  told  his  name  was  James,  but  does  not  know. 
— Another  of  them,  Mr.  Charles  Hjggins,  believes 
he  lives  at  Weftport.— Another  of  them,  Mr.  John 
Gallagher,  and  the  other  Mr.  Luke  Higgins — He 
was  not  certain  whether  they  were  the  perfons 
-who  forced  the  door  of  the  gaol,  but  they  came 
in.  He  would  not  take  upon  him  to  fay  whether  Daniel 
Clarke  was  there—A  good  many  others  entered  be- 
fides  the  perfons  at  the  bar— they  were  armed — he 
recollected  Tome  of  the  arms — they  were  piltols 
and  fword  canes,  apt)  afterwards  a  firelock.  Doc- 
tor Martin  had  a  piftol  and  a  fword  cane,  but  till 
the  piiftols  ivirje  fired  the  fword  canes  were  not 
made  ufe  of.  There  were  a  great  many  had  fword 
canes.  Mr.  John  Gallagher  had  a  piftol,  but  the 
witnefs  di'i  not  perceive  that  he  had  any  fword 
cane. — Fie  could  not  tell  who  ftrft  aflaulted  him, 
or  the  mauler  of  the  affault.  '  John  Gallagher 
collared  him — and  feveral  piflols  were  fired  at  him 
-—The  others  had  pifiols.— He  could  not  fay  how 
jpady  fired  at  him  ;  there  were  marks  of  mots  in 
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the  wall,  and  it  appeared  that  there  were  five 
marks,  one  of  which  was  charged  with  fwan  (hot 
and  a  ball.  There  was  a  ball  in  his  thigh  which 
was  not  yet  extracted.  While  John  Gallagher 
collared  him  there  was  a  fixth  (hot  fired  at  his 
head,  which  he  perceived- — he  put  up  his  hand  to 
change  the  direction,  and  it  broke  the  ring  on  his 
finger.  The  party  began  to  thruft  at  him — He 
ftruggled  with  John  Gallagher,  and  got  loofe  from 
him.  So  foon  a?  they  had  fired  at  him,  they  thudl 
at  him  with  fword  canes— One  he  particularly  was 

certain  thruft  at  him,  it  was  Doctor  Martin  the 

thruft  was  in  a  very  particular  manner,  which  he 
would  mention.  As  he  made.the  thruft,  the  witnefo 
£ot  the  middle  finger  of  his  fight  hand  round 
the  fword,  in  order  to  direct  it  from  his  body, 

and  it  ran  up  into  his  arm  and  there  broke.  ■ 

It  was  impolfible  for  him  to  fay  how  many  wounds 
lie  got  then,  or  before,  or  after  he  got  loofe  from 
John  Gallagher — but  he  got  a  great  many — One 
circumftance  particularly  he  recollected  of  Doctor 
Martin — he  was  poking  at  him  from  behind,  and 
finding  that  the  point  did  not  enter  the  witnefs's 
coat,  he  fhortened  his  grip,  and  tried  to  bore  it 
fhrough  his  coat  without  effect.— -After  he  got  free 
from  Gallagher  they  ftill  continued  poking  at  him* 
There  were  one  or  two  lightsjn  the  room — he  was 
not  pofitive  which— they  were  extinguished  at  laft 
7 — it  was.impoflible  for  him  to  tell  by  whom,  but 
he  recolleds  that  the  candle  was  given  to  a  boy  to 
fiold  by  one  of  the  party,  and  that  the  man  who 
gave  it  to  him  ft  ruck  the  witnefs  with  the  candle- 
itick.  [Here  the  witnefs  fnewed  the  mark  of  a 
wound  on  his  head.]  When  the  candle  was  put 
out,  they  feemed  in  a  great  hurry  to  get  out— the 
ilrdke*of  the  candleftick  was  not  the  laft  injury  he 
received— the  firelock  had  been  before  taken  from 
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the  centinel  during  the  attack,  whether  forced  from 
him  or  not  he  did  not  know,  but  he  knew  that  the 
centinel  gave  him  no  afMance — one  of  the  party 
Hood  at  the  door  with  the  firelock — he  afterwards 
held  it  by  the  extremity  and  frruck  the  witnefs 
with  the  but  end  of  it  on  the  head  until  heftruck 
hrrn  under  the  table — they  continued  beating  at 
him  with  the  but  end  of  their  piltols  and  the- 
mufket  for  fome  time — almotl  all  the  fword-canes 
had  been  broken — every  one  of  the  party  flruck 
him — he  could  not  tell  how  many  wounds  he  had 
received — when  they  had  flruck  him  under  the 
table,  he  begged  of  them  to  defift  for  they  had 
done  what  they  wanted  ;  they  had  done  his  bufi- 
nefs,  for  he  fuppofed  their  purpofe  was  to  dif- 
pitch  him  ;  on  which,  John  Gallagher  fwore  a 
violent  oath,  that  he  believed  his  bufmefs  was 
done,  but  if  it  was  not  they  would  return  on  the 
morrow  and  hang  him,  and  he,  Gallagher,  would 

dance  on  his  the  witnefs's  moulders.  In  their 

ill  iking  of  him  he  put  up  his  hands  to  fave  his 
head,  and  received  feveral  ftrokes  on  his  hand, 
and  one  of  the  bones  of  one  of  his  fingers  in  the 
back  part  of  his  hand  was  broken,  fo  as  that  he 
had  loll  the  ufe  of  it. 

He  was  crofs  examined  by  Mr.  BlolTet. 

A  few  days  after  the  affray,  a  magifcrate  had; 
been  with  him — It, was  Mr.  John  Browne,  one.  of 
the  jury.  He  afked  fome  queftions,  but  not  po- 
sitive what  they  were.  Ke  was  not  fure  whether 
he  had  fwojn  any  informations;  but  he  rather  in- 
clined to  think  he  had— Does  not  recollect,  whe- 
ther he  had  the '  informations  ready  written,  or 
whether  Mr.  Browne  took  them  down — he  was  not 
in  a  Situation  to  have  a  perfeel  recollection — Mr. 

Browne 
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Browne  would  bed  recoiled! — lie'  could  not  recoi- 
led any  part  of  the  information,  but  he  knew  that 
the  name  of  Clarke  was  mentioned.  He  recol- 
lected fwearing  other  informations  before  another 
magiftrate;  but  before  whom  he  did  not  recoiled* 
— he  could  not  fay  at  what  diftance  of  time  he 
had  fwore  them,  but  it  was  at  a  confiderable  time 
alter. — He  could  not  recollect  any  firelock  but  the 
One  in  the  centinel's  hand,  from  the  crowd  about 
him.  He  was  in  that  fituation  to  be  incapable  of 
obferving  whether  the  centinel  returned  or  not. — 
There  was  not  one  Jhot  fired  before  the  party  rufhed 
in,  as  he  recollects — he  was  told  that  one  (hot  was 
fired  by  the  centinel  above  flairs,  to  alarm  the  gar- 
rifon  and  the  town— he  could  not  tell  whether  to 
believe  that  report  or  not — he  heard  it  from  per- 
fons,  of  whom  he  could  not  tell,  whether  they 
were  indifferent  to  the  event  or  not — circumftances 
might  alter  men's  difpofitions — Fie  was  obliged  to 
Mr.  BlofTett  for  putting  him  in  mind  of  one  ch> 
cum  fiance — there  was  a  bayonet  on  the  end  of  the 
mufket,  and  he  felt  the  effect  of  it — one  of  his 
teeth  was  ftruck  out  by  a  firoke  from  it — -another 
of  them  was  broken,  and  he  believed  its  being 
broken  hindered  the  bayonet  from  going  down  his 
throat — he  could  not  tell  whether  it  was  difcharg- 
ed  or  not—he  believed  it  was — It  would  have  been 
fortunate  fo.r  him  if  the  candle  had  been  put  out 
fooner,  for  they  might  have  hurt  themfelves— he 
could  not  afcertain  the  number  who  had  come  into 
the  room,  but  it  was  crouded  near  where  he  flood 
— the  party  was  in  motion  about  him,  and  very 
active— he  could  not  fay  whether  feveral  perfons 
during  the  affray  palled  between  him  and  the  can- 
dle— they  did  not  come  into  the  prifon  to  hurt 
each  other,  they  came  there  to  hurt  him — he  dared 
to  fav,  thev  did  not  come  to  hurt  each  other,  for 

if 
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if  they  had  that  intention  they  could  find  eacrr 
other  out  of  doors — John  Gallagher  held  him — He 
ran  no  hazard  by  doing  fo  unlefs  in  the  confuiion. — 
The  witnefs  had  been  robbed  before  he  got  into  prifon 
of  his  fhoe-buckles — be  tad  nothing  of  value  about  kim 
but  trxo  guineas  t  wbicb  happened  to  be  in  bis  fob — be 
had  no  watch  or  ring  but  that  which  was  broken — • 
he  recollects  being  robbed  when  he  was  uken  at 
Turlqgh— the  two  guineas  in  bis  fob  were  fafe — 
When  he  was  robbed  at  Turlogh  his  purfe  might 
have  contained  more  than  25  guineas — but  he  had 
no  purfe  in  the  prifon,  nor  any  watch. 

Second  witnefs  *  Mr.  Patrick  Clarke,  examined  bj 
Mr.  Paterfon. 

He  rs  Sub-lherifF  of  the  county  of  Mayo — he 
was  in  his  gaol  on  the  night  of  the  21  ft  of  Febru- 
ary about  eleven  o'clock — he  recollected  that  fome 
perfons  had  forced  into  the  gaol,  and  had  com- 
mitted violence  firft  upon  himfelf,  and  afterwards 
on  Mr.  Fitzgerald — the  witnefs  found  Mr.  Fitz- 
gerald, when  he  went  into  his  apartment,  wound- 
ed and  very  ill  treated— lie  could  not  take  upon 
him  to  name  any  of  the  perfons  who  broke  in— 
he  did  not  know  any  of  the  prifoners  to  be  any 
part  of  the  party— he  was  pulled  down— he  made 
a  violent  outcry  and  called  out  murder — he  was 
aiT-fted  by  Mr.  Ellifon,  who  brought  a  guard — he 
was  coming  out  of  Mr.  Fitzgerald's  apartment 
when  he  was  fei zed — the  candle  was  infian'Ay  put  out 
—  one  of  the  fhors,  he  believed,  was  fired  at  him- 
felf— it  was  impoffibie  for  him  to  te!i  who  nad 
fired  the  dot — it  was  fired  at  fome  diftance  and  inf 
the  dark. 
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JJe'was  crofs  examined  by  Mr.  Browne. 

He  faw  Charles  Higgins  upon  that  night — he 
had  taken  him  with  him  to  the  gaol,  as  a  friend 

and  witnefs  to  his  indenting  the  new  gaoler.  

Charles  Higgins  was  with  him  when  he  was  at- 
tacked ;  he,  Higgins,  had  no  weapon,  and  he  be- 
lieved that  he  could  have  no  weapon  without  the 
witnefs's  knowledge. 

The  Court  here  took  up  the  witnefs.  He  for 
fome  time  did  not  know  what  became  of  Charles 
Higgins — indeed  for  fome  time  he  did  not  know 
what  became  of  himfelf — he  fuppofes  he  made  the 
bed  of  his  efcape. 

Here  the  Court  examined  Mr.  Fitzgerald  again — 
he  recollecled  that  Clarke,  the  Sub-fherifT,  and 
Charles  Higgins  were  in  his  room  that  night  pre- 
vious to  the  outrage. 

Third  witnefs,    Robert  McBeth,  examined  by 
Mr.  Daly. 

He  wras  centinel  in  the  prifon  of  Caftlebar  on 
?he  2i  ft  of  February— he  was  fixed  at  7  o'clock, 
and  ftaid  till  between  ten  and  eleven.  A  little  after 
ten,  or  between  ten  and  e!e\en,  a  parcel  of  men 
rulhed  into  the  prifon- — the  firft  man  rufhed  up 
furioufly  at  Mr.  Fitzgerald— the  witnefs  alked  him 
was  he  going  to  murder  the  man — Fie  then  re- 
ceived a  froke  from  behind,  which  knocked  him 
upon  a  choir — fo  focn  as  he  began  to  recover  him- 
felf, he  perceived  feveral  fhots  fired,  Ihot  after 
fhot,  and  on  firing  the  fhots  the  candle  was  ex- 
Wnguifhed — he  could  defcribe  the  perfon  who  nrfl 
forced  in,  but  he  did  not  know  him — he  was  a  tati 

man, 
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mm,  taller  than  the  witnefs— he  wgre  white 
clothes — he  could  not  diftinguifh  any  perfon  in 
the  dock  who  was  concerned  in  abufing  Mr.  Fitz- 
gerald. *Ibc  candle  was  immediately  put  out f  and  the 
affray  lafiedfor  four  or  five  minutes. 

fourth  witnefs,    George  Daniel,  Efq;  examined 
by  Mr.  Attorney  General, 

He  knows  the  prifoners — he  lent  Mr.  Luke  Hig- 
gins  a  cafe -of  piftols  on  the  morning  of  the  21ft 
of  February — lie  found  one  of  them  in  the  gaol  of 
Gaftiefaar  between  the  hours  of  9  and  10  on  the 
night  of  that  day  after  theaflault  on  Mr.  Fitzgerald 
— lie  found  the  piftol  in  the  centinei's  hand,  he 
believed  in  McBeth's. 

Here  McBeth  was  called  again  and  proved  that 
he  found  the  piftol,  which  he  had  given  to  Mr. 
Daniel,  on  the  floor  of  Mr.  Fitzgerald's  apartment 

in  the  prilbn. 

Mr.  Daniel  was  crofs  examined  by  Mr.  James 
D'Arcy. 

He  could  not  tell  for  what  purpofe  the  piftols  were* 
borrowed  by  Mr.  Higgins  ;  they  were  borrowed 
the  day  that  the  inhabitants  went  to  Turlogh— he 
law  Mr.  Kiggins  on  horfeback  there — he  believed 
they  might  have  been  borrowed  for  the  purpofe  of 
going  with  the  other  gentlemen  to  apprehend 
whoever  committed  the  outage— he  found  the  pif- 
tcl  charged  the^next  morning  after  he  had  gotten  it 
from  McBeth,  and  it  had  never  been  out  of  his 
cuftody—  he  was  hurt  at  finding  his  piftol  in  Mn 
Firzgerald's  apartment — on  the  third  time  of  fend- 
ing for  his  pinols,  the  other  piftol  was  reftored — 
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the  firft  2nd  fecond  time  of  his  fending,  the  mef- 
fenger  informed  him  that  Mr.  Higgins  was  out  of 
town — When  he  met  Mr.  Higgins,  he  informed  the 
witnefs  that  the  piftols  had  been  taken  out  without 
his  knowledge. 

On  a  queftion  being  put  to  him  by  the  Court  on 
the  fuggeftion  of  Mr.  U.  Burke;  he  anfwered,  that 
he  found  no  body  in  the  gaol,  but  Mr.  Fitzgerald 
in  the  way  which  had  been  defcribed,  and  a  woman 
fupporting  him  ;  nor  did  he  fee  any  perfon  com- 
ing out  of  the  gaol. 

The  fifth  witnefs,  the  Honourable  George  Pomeroy, 
examined  by  Mr.  O'Hara. 

He  went  to  the  gaol  on  Tuefday  the  2 if!  of 
February,  after  the  outrage-— He  law  no  perfon 
coming  out  of  the  gaol,  nor  at  or  near  the  gaol. 

The  fixth  witnefs,     Pomeroy  D'Arcy,   Efq;  exa- 
mined by  Mr.  Daly. 

He  knew  the  gentlemen  at  the  bar — all  lie  knew 
of  the  attack  on  Mr.  Fitzgerald  was,  that  on  the 
night  of  that  affair  he  had  fpent  the  evening 
abroad  ;  at  about  10  o'clock,  he  met  Mr.  John 
Gallagher,  Mr.  Edward  Martin,  and  a  third  per- 
fon whom  he  did  not  know — there  was  no  conver- 
fation  between  him  and  Mr.  Gallagher — he  met 
fhem  at  the  end  of  the  felfion-houfe — Mr.  Gal- 
lagher had  no  arms — he  thought  Mr.  Edward 
Martin  had  a  gun  in  his  hands — there  were  no  ap- 
plications made  to  him  tojeonceal  what  had  pafied 
that  night. 

Here  the  profecution  was  clofed,  and  before 
the  prifoners  were  called  upon  their  defence,  Mr. 
Fitzgerald  was  again  called  on  by  the  Court — He 
had,  he  faid,  already  mentioned  that  he  had  no 
F  other 
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other  money  in  his  pocket  but  the  two  guineas — 
he  had  been  rined  before  he  had  left  his  own 

place. 

The  prifoners  were  then  called  upon  to  make 
their  defence,  and  they  accordingly  "called  their 

Firfi  viintf],    John  Burke,  tnfal  was  examined  by 
Mr.  BiofTet. 

As  he  fpoke  only  the  Irifti  language,  Mr.  Peter 
Smith,  one  of  the  aiTiflants  to  the  Clerk  of  the 
Ci  own  was  fworn  to  make  true  interpretation. 

He  lived  with  Andrew  Gallagher  laft  February. 
His  mafler  has  ahcufe  in  town,  and  company  dined 
with  his  m  ifter  at  his  houfe  on  the  day  that  Mr. 
Fitzgerald  was  hurt — the  company  was  Thomas 
Gibbons,  James  Reid,  and  John  Gallagher,  his 
matter's  brother,  the  coroner — he  kne>'  Doctor 
James  Martin — be  lived  in  that  town — he  lodged 
in  Andrew  Gallagher's  houfe — he  recollected  iee- 
ing  Pat.  Clarke  that  night — he  came  to  his  matter's 
houfe  and  enquired  there  for  Charles  Higgins  ; 
the  door  was  (hut  when  he  came  ;  the  witnefs 
opened  it  and  let  him  in — Clarke  did  not  teli  him 
what  he  wanted  with  him — the  witnefs  told  him 
that  Higgins  was  above  flairs  in  Doclor  Martin's 
room,  with  the  Doctor  and  Jack  Gallagher-^ this 
was  about  ten  o'clock  at  night — the  laft  of  the 
•  people  who  had  dined  with  his  matter  went  ofF — 
Doctor  Martin  and  Higgins  did  not  go — Clarke 
-vent  up,  and  when  he  went  up,  went  into  Dodror 
Martin's  room — Mr.  Clarke  and  Charles  Higgins 
v  ent  out  together — Andrew  Gallagher  was  then 
cfleep  in  his  bed — he  faw  Doclor  Martin  and  John 
Gallagher  go  into  Gallagher's  room — Andrew 
Gallagher  was  much  fatigued  when  Pat.  Clarke 

came 
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came — John  Gallagher  was  in  Doctor  Martin's 
room;  they  after  went  into  Andrew  Gallagher's 
room — He  knew  William  Melvin  ;  he  law  him 
that  night  ;  he  called  for  his  matter — the  witnefs 
told  him  his  matter  was  in  the  witnefVs  matter's 
room  with  Docftor  Martin — John  Gallagher  came 
and  defired  William  Melvin  to  wait  for  him  and 
he  would  be  with  him  jutt  now — the  witnefs  heard 
a  noife  in  the  ttreet,  and  went  to  enquire  whit 
the  noife  was  ;  he  heard  a  cry  of  murder,  and  was 
told  it  was  George  Fitzgerald  had  efcaped  out  of  the 
gaol — the  witnefs  returned  to  his  matter's  room,  and 
told  Doclor  Martin,  John  Gallagher,  and  his  maf- 
ter  what  he  had  heard,  and  that  was,  that  there  was 
murder  about  the  town,  for  George  Fitzgerald  had 
made  his  efcape — Doclor  Martin  and  John  Gal- 
lagher went  out  and  Melvin  went  with  them — • 
he  heard  no  fhots  when  he  left  his  matter's  houfe — 
he  and  Melvin  thought  it  a  fight,  and  Went  to  fee 
what  the  matter  was — at  that  time  there  was  a 
great  crowd  about  the  gaol. 

He  was  crofs  examined  by  the  Attorney  General. 

Andrew  Gallagher  has  no  other  fervant  in  the 
houfe  but  the  witnefs — He  has  no  apprentice- — 
the  witnefs  is  Andrew  Gallagher's  only  fervant — 
his  matter,  Andrew  Gallagher's,  hcufeis  next  door 
to  Moran's  the  gaoler — he  heard  a  noife,  but  no 
fhots — there  was  a  riot  about  the  gaol  when  he 
went  out — Charles  Higgins  was  not  wiih  his 
matter. 

Second  wit nefs  in  the  Defence,  William  Melvin,  exa- 
mined by  Mr.  Browne. 

He  was  fervant  to  Mr.  John  Gallagher — he  was 
fent  on  the  night  of  February  sift  to  Andrew 
F  z  Gallagher's 
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Gallagher's  houfe  for  his  matter,  by  his  matter's 
fide, — he  was  to  fay  a  gentleman  wanted  him — 
His  matter  came  owt  to  him  there,  and  bid  him 
wait — foon  after  his  matter  came  to  him,  the 
witnefs  heard  a  noife  in  the  tt reet — the  witnefs 
went  to  the  door,  and  John  Burke  (Mr.  Andrew 
Gallagher's  fervant)  went  out  and  returned  with 
news  that  Fitzgerald  had  efcaped — The  witnefs 
and  John  Burke  went  to  Mr-  Andrew  Gallagher's 
bed-chamber — they  found  Andrew  Gallagher  there 
— he  was  ill  in.  bed — his  matter  (John  Gallagher) 
and  Doctor  Martin  were  in  the  room— Doctor 
Martin  and  John  Gallagher  went  put  together  ; 
the  witnefs  and  John  Gallagher  went  on  to  the 
gaol,  where  Fitzgerald's  wounds  were  then  dref- 
iing  by  Doctor  Lindfay. 

He  was  crofs  examined  by  Mr.  O'Hara. 

His  matter  or  he  did  not  fpeak  to  any  perfon  on' 

their  read  home. 

Here  Pomeroy  D'Arcy,  Efq;  was  called  again,  and 
examined  by  the  Court* 

He  did  not  fpeak  to  Mr.  Gallagher  when  he  faw 
him  the  night  of  the  outrage. — The  outrage  was 
committed  before  he  had  met  him  and  the  other 
men. 

Third  Witnefs  in  the  Defence,  George  Smyth,  exa- 
mined by  Mr.  D'Arcy. 

On  the  night  of  the  affray  in  the  gaol,  he  went 
with  Mr.  Luke  Higgins  to  Mr.  Thornpfon's — he  is 
r.r  butfide  fervant  to  Mr.  Luke  Higgins — Doctor 
Swajle,  John  Nolan,  Doctor  Martin  and  Charles 
Higgins,  had  dined  with  his  matter  that  day — his 

matter 
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matter  lives  in  thehoufe  with  Doctor  Boyde — The 
company  broke  up  between  nine  and  ten — Mr. 
Luke  Higgins  delayed  for  half  an  hour,  until  he 
put  up  the  remnants  of  all  the  liquors  which  had 
been  laid  out  for  dinner. — Mr.  Luke  Higgins  called 
for  John  his  fervant,  and  was  anfwered  that  John 
was  gone  to  the  liable' — he  then  ordered  the  witnefs 
to  get  a  lanthorn  and  light  him  up  ftreet — the  wit- 
nefs did  fo,  and  lighted  him  up  to  Mr.  Thompfon's 
—-Mr.  Higgins  went  in  there,  and  defired  the 
witnefs  to  wait — 1  hady  Corcoran  came  to  Mr. 
Thompfon's,  and  afked  for  Mr.  Higgins — the  wit- 
nefs fent  in  for  his  matter  by  one  of  Mr.  Thomp- 
fbn's  fervants — when  he  came  out,  Corcoran  told 
him,  that  Mr.  Fitzgerald  was  making  his  efcape  ; 
that  there  was  a  great  riot  and  firing  in  the  gaol — 
Mr.  Higgins  then  faid  to  Corcoran,  that  he,  Hig- 
gins, could  not  help  that — that  was  no  place  lor 
Corcoran  to  be  in,  and  defired  him  to  go  home — * 
his  matter  went  home  from  Thompfon's,  and  did 
not  go  near  the  gaol. 

He  was  crofs  examined  by  Mr.  Paterfon. 

His  matter  would  not  let  the  witnefs  make  up  his 
horfes — the  horfes  were  always  in  town,  and  the 
witnefs  never  made  them  up — Thady  Corcoran  is 
one  of  Mr.  Higgins's  tanners — He  fent  in  by  a  fer- 
vant for  his  matter  at  Mr.  Thompfon's,  and  did 
not  go  in  himfelf.— Mr.  Thompfon's  houfe  is  oppo- 
fite  to  Mrs.  Petche's,  and  is  pppofite  to  the  gaol- 
it  is  at  the  corner  of  the  Ian$  leading  to  the  cattle; 
there  was  no  alarm  in  the  place  where  the  witnefs 
was,  until  Corcoran  C2me — if  there  were  any  the 
witnefs  himfelf  mutt  have  heard  4 1 — Doctor  Mar- 
tin, Charles  Higgins,  Doctor  Swayle  and  Mr. 
John  Nolan,  had  dined  with  his  matter — Mr.  Char- 
les Higgins  dicj  not  fup  at  Mr.  Thompfon's  as  he 

be- 
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believes.  Mornn's  Ijoufe  is  the  only  houfe  be- 
tween Andrew  Gallagher's  houfe  and  the  court 
houfe — the  gaol  is  underthe  court  houfe — He  heard 
no  riot  when  he  was  going  home. 

Fourth  PFilnefs  in  the  Defence,  Thady  Corcoran, 
examined  by  Mr.  BlolTet. 

The  witnefs  is  a  tanner — he  tans  for  Mr.  Luke 
Higgins — he  did  fo  on  the  21ft  of  February  laft — 
lie  knew  the  laft  witnefs,  George  Smyth,  who  is, 
a  fervant  to  Mr.  Luke  Higgins — he  faw  Mr.  Luke 
Higgins  and  Smyth  going  into  Mr.  Thompfon's 
on  the  night  of  the  riot  in  the  gaol — the  night  was 
very  dark,  but  he  faw  them  very  plainly,  for  his 
mailer  had  George  Smyth  with  him,  and  Smyth 
carried  a  lanthorn — after  his  mafter  went  into 
Thompfon's,  he  heard  a  noife  in  the  gaol,  and  fe- 
veral  (hots  firing — the  witnefs  was  in  John  Barret's 
Ijoufe,  in  the  lane  where  the  gaol  is — John  Bar-' 
ret^s  houfe  is  f&ntent  the  gaol — when  he  heard  it, 
he  went  to  Mr.  Thompfon's  to  let  Mr.  Higgins 
know,  that  the  report  in  town  was,  that  Mr.  Fitz- 
gerald was  making  his  efcape — the  reafon  why  he 
went  to  tell  his  mafter  of  this  report  was,  becaule 
hi 9  mafter  was  a  friend  to  Mr.  Mc.  Donnell — he 
few  his  mafter  at  Mr.  Thompfon's,  but  hefirft  faw 
George  Smyth — he  told  his  mafter  that  he  fup- 
pofed  Mr.  Fitzgerald  was  trying  to  make  his  ef- 
cape, and  his  mafter  faid  he  could  not  help  it,  if 
lie  did  make  his  efcape — he  bid  the  witnefs  to  go 
home ;  and  the  reafon  why  he  bid  him  go  home, 
was  that  he  might  be  early  at  his  work. 

Here  he  was  crofs  examined  by  Mr.  Daly. 

His  work  is  ufually  done  at  about  feven  o'clock 
— he  generally  goes  to  bed  at  eleven  ;  he  was  up 

that 
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that  night  at  eleven— He  never  tried  what  time 
would  ferve  him  for  deep,  but  he  believed  that 
he  could  do  with  an  hour's  fleep,  if  it  were  nfcf 
ceffary. — George  Smyth  is  an  out  fervant  to  Mr, 
Higgins — he  is  his  fteward — he  attends  his  houf; 
and  gardens,  and  fome  times  takes  care  of  his 
horfes— the  witnefs  would  venture  on  his  oath  to 
declare  that  George  Smyth  did  not  take  care  of 
his  mailer's  horfes  every  day — his  mafler  has  very 
good  horfes  that  he  would  not  truft  to  his  care. 
He  believes  Mr.  Thompfon  to  be  in  town. 

Anne  Chambers  was  then  called  on  behalf  of 
Daniel  Clarke,  but  not  remembering  the  nightof 
the  riot,  was  not  examined. 

The  Court  called  upon  Mr.  Fitzgerald  again, 
who  declared  that  on  the  day  after  the  riot  he  was 
not  perfect  matter  of  himfelf — he  did  not  recol- 
lect whether  he  at  that  time  charged  any  perfoii 
with  being  concerned  in  the  affray,  but  remem- 
bered a  converfation  in  which  Clarke's  name  was 
mentioned.  In  his  fecond  information  he  charged 
more  than  fix  perfons  ;  he  in  them  charged  the 
four  prifoners  at  the  bar,  Edward  Martin,  Andrew 
Gallagher,  and  others. 

The  Court  then  called  upon  the  Hon.  John 
Browne,  the  magiflrate  who  took  tiie  firft  infor- 
mations ;  who  was  fworn  to  give  evidence  to  his 
fellow  jurors. 

He  went  to  take  the  information  of  Mr.  Fitz- 
gerald at  the  requeft  of  Mr.  Elkfon,  on  the  next 
morning  after  the  outrage,  at  about  twelve  or  one 
o'clock — he  underftood  Mr.  Fitzgerald  had  fent 

for  him  he  (Mr.  Fitzgerald)  was  in  his  bed — 

he  took  his  examination  from  his  own  mouth, 

word 
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word  for  word,  in  the  prefence  of  Mr.  Ellifon— + 
Mr.  Fitzgerald  told  him,  that  Doctor  Martin  and 
Daniel  Clarke  were  the  only  two  he  knew  ;  on  ac- 
count of  Mr.  Fitzgerald's  being  ill,  and  fuppofing 
he  might  be  weak  in  his  underftanding,  the  wit- 
nefs crofs-examined  him,  and  from  the  very 
pertinent  anfwers  he  received,  was  convinced 
that  Mr.  Fitzgerald  was  fully  mailer  of  him- 
felf — He  faid  that  Clarke  was  a  PVheel-wright  or 
a  Coach-maker i  of  a  very  tawny  complexion,  very  like 
tin  Eaft-hdian  Black,  He  never  faw  any  man  more 
perfectly  collected  than  Mr.  Fitzgerald  was  at  that 
time — he  had  doubtlefs  fuffered  a  good  deal  from 
his  wounds,  but  from  his  conduct:  and  recollection, 
the  witnefs  did  not  think  him  to  be  as  bad  as  he 
pretended  to  be. 

[Here  the  witnefs  was  fhewn  the  information.] 
That  was  the  information  he  took ;  the  whole  of 
it  his  own  hand  writing. 

Here  the  Clerk  of  the  Crown,  by  order  of  the 
Court,  read  the  information  as  follows  : 

County  of  Mayo,  1  An  Information  fworn  before 
to  wit.         V   the  Honourable  John  Browne, 

 )    on  Wednefday  the  zid  day  of 

February,  1786,  figned  George  Robert  Fitzgerald, 
his  mark. 

THIS  Informant  being  du]y  fworn  on  the  Holy 
Evangelifts,  faith,  that  lair,  night,  the  21ft  of  Fe- 
bruary, as  Informant  was  fitting  in  his  room  in  the 
gaol  of  Caftlebar,  fome  people  fired  fever al  pots 
through  the  door  of  faid  room,  and  then  broke  the 
door  open,  when  James  Martin,  Efq;  one  Clarke, 
a  Wheel-wright  or  Carpenter,  who  Informant  be- 
lieves is  called  Daniel  Clarke,  came  into  the  room 

with 
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with  fcveral  other  perfons,  who  attacked  Infoi- 
mant  with  piftols  and  a  fword,  and  therewith 
wounded  Informant  in  feveral  parts  of  his  body 
and  head,  to  the  imminent  danger  of  Informant's 
life. 

Mr.  Browne  requeued  the  Court  to  afk  Mr. 
Ellifon  if  he  did  not  read  that  examination  three 
or  four  times  to  Mr.  Fitzgerald. 

The  Court  then  called  upon  the  Reverend  Thomas 
Eliifon,  Clerk,  who  being  fworn,  faid, 

He  was  prefent  when  Mr.  Browne  received  Mr. 
Fitzgerald's  information — Mr.  Fitzgerald  particu- 
larly charged  Doctor  Martin  and  Clarke,  only,  by 
name — he  was  afked  if  they  were  the  only  per- 
fons he  knew — his  anfwer  was,  he  knew  none 
others.  He  was  very  weak  and  low  in  body,  but 
perfectly  matter  of  his.fenfes.  The  examinations 
were  read  more  than  once  to  him,  Mr.  Fitzgerald. 

Here  Mr.  Browne  fuggefted  to  the  Court  to  afk 
Mr.  Ellifon,  if  he  recollected  that  when  Brecknock 
wanted  to  fuggeft  fomething  to  Mr.  Fitzgerald, 
that  he  read  the  examination  once  again  to  Mr. 
Fitzgerald,  and  would  not  permit  him  to  fwear 
thereto  until  he  heard  them  read  again. 

Mr.  Ellifon  did  recollect  it. — In  about  a  month 
after  the  (wearing  thefirlt  examinations  ;  he  could 
not  however  be  exact  as  to  the  time,  he  took  ano- 
ther information  by  the  defire  of  Mr.  Fitzgerald, 
in  which  he  charged  Doctor  Martin,  Andrew  Gal- 
lagher, John  Gallagher,  Luke  Higgins,  Charles 
Higgins,  and  Edward  Martin,  with  others,  with 

the  offence  of  attacking  him  in  the  gaol.  He 

alked  Mr.  Fitzgerald  why  he  had  not  before  made 
any  charge  upon  them  ;  his  anfwer  was,  that  he 
was  not  at  that  time  fufficienily  collected  to  know 
them  all. 

G  The 
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The  information  was  here  produced  to  the  wit? 
nels— The  name  Thomas  Ellilon,  fubfcribed  there- 
to, was  his  hand-writing,  it  was  the  information 
which  he  took  from  Mr.  Fitzgerald. 

The  Court  then  directed  the  Clerk  of  the  Crown 
to  read  that  information  alfo,  which  he  did,  as  fol- 
lows : 

County  of  Mayo,  1  An  Information  fvvorn  before 
to  wit.         f  the  Reverend  Thomas  Ellifon, 
*  —  J   on  the  17th  day  of  March, 

1786,  figned  George  Robert  Fitzgerald. 

TK{S  Informant  beingduly  examined  and  fvvorn 
on  the  Holy  Cvangelifts,  faith,  That  on  Tuefday 
the  21  ft  day  of  February  lalt,  John  Gallagher,  one 
of  the  coroners  of  faid  county,  accompanied  by  a 
great  number  of  perfons,  came  to  Examinant's  houfe 
at  Turlogh  aforefaid,  and  after  committing  great 
violence,  robberies,  and  outrage  in  and  about  faid 
houfe,  faid  Gallagher  made  a  prifoner  of  this  Exa- 
minant  on  an  execution  or  executions,  writ  or  writs, 
for  debt,  and  brought  Examinant  in  clofe  cuftody 
to  the  town  of  Cafilebar,  and  lodged  him  in  his 
Majefty's  gaol  of  faid  town. — That  about  the  hour 
of  eleven  o'clock  on  the  night  of  faid  day  the  fol- 
lowing perfons,  viz.  John*  Gallagher,  one  of  the 
coroners  of  this  county,  Andrew  Gallagher,  of  the 
town  of  CafHebar,  apothecary,  Edmond  Martin, 
of  Caftlebar,  James  Martin,  AJ.  D.  of  the  town  of 
Calllehar,  Charies  Higgins,  of  Weflport,  in  faid 
county,  Luke  Higojns,  of  Cafllebar,  farmer,  and 
fonte  other  perfons  unknown,  with  premeditated 
and  intended  malice,  wantonly,  malicioufly  and 
fcionioufly  entered  the  apartment  of  faid  gaol  where 
Examinant  then  was  ;  all  armed  with  a  gun,  piftols, 
iyvords,  and  other  offenfive  weapons,  and  violently 
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attacked  Examinant,  fired  the  faicl  gun,  which  was 
loaded  with  powder  and  leaden  bullets,  at  fcxami- 
nant,  and  alio  fired  feverai  piflol-lhots  at  Exami- 
nant,  and  wounded  him  in  many  parts  of  his  head 
and  body. — That  faid  feverai  perfons  treated  Exa- 
minant in  lb  barbarous  a  manner  that  his  life  was 
defpaired  of. — And  faith,  that  from  the  many  and 
defperate  wounds  he  then  and  there  received,  that 
Examinant  has  remained  in  a  languishing  ftate,  at- 
tended by  phyficians  and  furgeons  ever  fince. — 
That  by  means  of  fuch  abufe  and  languishing  ftate, 
occafioned  thereby,  Examinant  was  unable  to  give 
in  this  his  examination  fooner  than  the  prefent 
time. — And  faith,  he  is  well  convinced,  if  faid  fe- 
veral  perfons  had  not  intentionally  put  out  the  light 
or  lights  then  in  faid  apartment,  and  had  not  taken 
for  granted  that  Examinant  was  dead,  they  would 
have  continued  their  faid  violence  and  abufe  until 
they  would  have  aclually  put  Examinant  to  death. — 
That  when  he  came  to  his  fenfes,.  and  was  able 
to  examine  his  pockets,  he  found  that  faid  feverai 
perfons  had  robbed  him  of  twenty-five  guineas  and 
upwards  in  cam,  together  with  his  watch  and  feals, 
which  Examinant  is  convinced'faid  feverai  perfons, 
or  fome  or  one  of  them,  fo  felonioufiy  flole  and 
carried  away  when  they  left  Examinant  for  dead, 
in  manner  aforefaid. 

Here  the  Lord  Chief  Baron  charged  the  Jury, 
and  faid,  that  they  muft  difmifs  Daniel  Clarke 
from  their  attention,  for  though  Mr.  Fitzgerald 
had  with  great  accuracy  once  described  him  to  Mr. 
Browne,  yet  this  day  when  on  the  table,  though  he 
was,  as  the  Jury  obferved,  perfectly  colleded  and 
thoroughly  in  poffeffion  of  his  faculties,  he  made 
no  charge  againft,  nor  could  he  remember  him  at 
all.  He  thought  it  his  duty  to  ftate  the  law  as  it 
G  i  ftood, 
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flood,  as  to  the  offence:  At  common  law  it  was 
no  more  than  a  high  mifdemeanour,  but  by  a  late 
act  of  parliament  the  legiflature  had  made  it  a  ca- 
pital offence;  but  in  order  to  fuftain  the  charge 
laid  in  the  indictment,  the  mooting  mud  have  bztn 
fuch,  that  if  it  had  taken  effeft  the  homicide, 
which  was  the  conference  thereof,  would  be  mur- 
der ;  and  there  could  not  be  a  doubt  that  if  a  ho- 
micide had  taken  effect  in  this  cafe,  that  it  would 
have  been  a  murder;  if  Mr.  Fitzgerald's  teflimony 
were  to  obtain  credit,  and  that  teflimony  being 
credited,  the  intention  to  commit  a  murder  was 
clear.  The  only  tact  then  to  be  enquired  into,  to 
hitri  feemed  to  be,  who  had  perpetrated  the  fact. 
For  that  purpofe  he  mould  ftate  all  the  evidence, 
and  after  having  done  fo,  make  a  few  obfervationo 
upon  it,  not  at  ali  intending  to  invade  the  province 
of  the  Jury  as  to  enquiring  into  all  the  matters  of 
fact.  He  then  very  fully  went  into  all  the  evi- 
dence, and  after  concluding  it,  obferved,  that  the 
examinations  of  Mr.  Fitzgerald,  and  his  teflimony 
on  the  table,  differed  materially  as  to  two  circum- 
llances — the  fhots  previous  to  the  entering  the 
gaol,  and  the  robbery  on  his  perfon  of  25  guineas. 
This  lafl  fact  he  charges  in  his  information,  whereas 
he  had  now  given  evidence  on  the  table  that  he  had 
only  2  guineas  in  his  fob,  which  remained  after 
the  outrage  ;  and  a  moft  barbarousoutrage.it  was, 
let  it  be  perpetrated  by  whom  it  might ;  and  hq 
had  to  lament  the  melancholy  flate  of  a  county, 
where  a  man,  though  in  the  cuflody  of  the  law, 
was  not  protected  from  the  mod  favage  attacks  of 
inhuman  afTafTms.  There  can  be  no  doubt  in  the 
mind  of  any  man  if  a  homicide  had  taken  place, 
that  that  homicide  would  have  been  murder,  and  he 
was  free  to  confefs,  that  he  would  have  had  lefs 
dcufct  as  to  the  cafe  of  the  prifoners  if  they  had 
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fct  up  no  defence  at  all,  but  retted  on  the  (late  &f 
the  cafe  on  behalf  of  the  Crown,  and  made  its 
weaknefs  their  ftrength.    What  was  the  defence  ? 
An  Alibi — Certain  it  is,  that  this  is  the  beft  kind 
of  defence  when  it  is  refpedably  lup ported — btet 
when  the  nature  of  the  teftimony  given  upon  flfil 
occafion,  and  the  perfons  by  whom  it  was  given 
are  conlidered,  %reat    doubts  muft  arife.  Johu 
•Gallagher  and  Edward  Martin  were  feen  together 
by  IVir.  DTArcy,  at  the  corner  of  the  prifon — Mr. 
Daniel  found  his  piflol  iiijthe  prifon,  and  how  were 
thefe  circumftances  accounted  for ;  the  one  by  a 
common  fervant  of  Mr.  Gallagher's,  and  the  other 
remained  unaccounted  for  at  that  hour — But  ft  ill 
greater  doubts  muft  be  excited  from  the  compan- 
ion of  the  examinations  with  the  teftimony  given 
on  the  table.    Mr.  Browne  had  told  the  Jury,  that 
Mr.  Fitzgerald  had  been  perfectly  collected  when 
he  gave  his  fir  ft  examination,  and  Mr.  Ellifbn 
had  told  them,  that  it  was  a  month  after  when  he 
gave  the   fecond ;  in  the  firft  information  he 
charged  only  two,  and  knew  no  more ;  in  the  fe- 
cond he  charged  fix  ;  in  that  fecond,  he  charged 
a  robbery  ;  on  the  table  he  denied  being  robbed — 
If  then,  the  Jury  thought,  that  in  the  fir  ft  infor- 
mation he  erred,  merely  becaufe  he  was  not  fuf- 
ficiently  colle<5red,  and  did  not  believe  the  alibi 
fet  up  by  the  prifdners,  they  muft  convict  them  ; 
but,  if  on  the  contrary,  they  did  not  believe  the 
teftimony  of  Mr.  Fitzgerald,  they  ought  to  ac- 
quit them— and  if  they  entertained  an/  doubts- 
he  did  not  mean  light  or  capricious  dcubts,  but 
thefe  doubts  which  may  be  entertained  by  a  pru- 
dent, difcreet,  and  fteady  man,  they  ought  to 
incline  to  the  fide  of  mercy;  and  if  they  thought 
them  guilty  of  the  afiault,  yet  not  with  an  intent 
to  murder,  they  ought  to  acquit  them  of  the  ca- 
pital 
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pital  offence,  and  find  them  guilty  on  the  othei4 
mdiclment  only. 

The  Jury  withdrew  for  a  quarter  of  an  hour, 
and  then  returned  with  a  verdift  acquitting  all  the 
the  prifoners  in  both  numbers. 

A  loud  eipreffion  of  joy  having  taken  place  on' 
this  verdi&'s  being  found,  the  Chief  Baron  {yoke 
with  great  fefentment  againft  the  indecency  of 
fuch  a  conducl,  and  ordered  the  Sheriff  to  take  any 
perfon  into  cuftody  who  ftroufd  again  prefume 
to  acl  in  fuch  a  manner. 

The  Court  then  adjourned  to  eight  o'clock  the 
next  morning. 

Counfel  for  the  Profecution* 

Mr.  Attorney  General, 
James  O'Hara,  >  • 

Francis  Paterfon,  and  vEfqrs. 
St.  George  Daly,  y 

Ai^ent,-  M.  Kemmi-s,  the  Crown  Solicitor; 


Counfel  in  the  Defence. 

John  BlorTet,  "> 
George  Jofeph  Browne,  >Efqrs, 
James  D'Arcy,  y 

Agent,  Mr.  Henry  Burke, 


Friday 


(   55  ) 


Friday,  June  9,  1786. 

The  TRIAL  of  George  Robert  Fitzgerald,  Efq. 

The  Clerk  of  the  Crown  called  over  the  Grand 
Pannel  of  the  county,  and  afterwards  called  the 
dpiaulters  on  a  fine  of  50I.  One  hundred  and 
twenty  having  appeared,  the  prifoners  were 
delired  to  look  to  their  challenges  ;  and  the  Attor- 
ney General  having  afked  if  Mr.  Fitzgerald  and 
Mr.  Brecknock  would  join  in  their  challenges  with 
the  feveral  other  prifoners,  Mr.  Burke,  of  coun- 
fel  for  Mr.  Fitzgerald,  faid  that  they  would  not. 
The  Attorney  General  then  directed  the  Clerk  of 
the  Crown  to  give  Mr.  Fitzgerald  and  Mr.  Breck- 
nock in  charge  in  number  two,  and  then  afked  if 
Mr.  Fitzgerald  and  Mr.  Brecknock  would  join  in 
their  challenges  as  to  that  number  ;  and  Mr.  Owen 
of  their  counfel,  having  anfwered  they  would  not, 
Mr.  Attorney  General  then  afked,  if  they  would 
confent  to  have  their  peremptory  challenges  put 
by  ;  and  that  propofal  being  alio  declined,  he  di- 
l-efted  the  Clerk  of  the  Crown  to  give  Mr.  Fitz- 
gerald only  in  charge. 

Mr.  Calbeck  obferved,  it  was  odd  to  try  Mr. 
Fitzgerald  for  procuring  a  murder  before  they 
fubrtantiated  any  murder. 

Mr.  Attorney  General  obferved,  that  he  would  be 
better  mafter  of  the  fubjed  when  he  heard  the 
iadiclment  read. 

Mr.  Burke  applied  to  the  Court  to  permit  the 
other  prifoners  to  remain  in  the  dock,  as  Mr. 
Fitzgerald  apprehended  they  could  give  him  mate- 
rial affifiance. 

The  Court  having  fhewed  a  difpofition  to  refufc 
the  motion,  Mr.  Owen  fuggefied  that  Mr.  Breck- 
nock only  was  charged  in  the  prefent  indictment, 
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and  therefore  it  being  a  diftincl:  facft,  they  might 
be  permitted  to  ftey,   and  Brecknock  only  re- 

rnanded. 

'\  he  Court  re^ufed  the  motion,  and  the  gaol 
\va3  remanded. 

The  following  perfons  were  then  fworn  of  the 
Petit  Jury. 

Thomas  Lindfay,  of  Hollymount,  Efq; 
Smith  Steel,  of  Foxford,  Efq; 
James  Lynch,  of  Cullen,  Elq; 
John  Moore,  of  BailintafTy,  Efq; 
James  Gildea,  junior,  of  Crofslough,  Efq; 
John  Joyce,  of  Oxford,  Efq; 
William  Oufley,  of  Rufhbrook,  Elq; 
Thomas  Ormfby,  of  Ballinamore,  Efq; 
Jofeph  Lambert,  of  Togher,  Efq; 
William  Ellifon,  of  Taliihoe,  Efq; 
Chriftopher  Baynes,  of  Lakeland,  Efq; 
James  Miller,  of  Weftport,  Efq; 

Twelve  were  put  by  as  being  on  the  Grand  Jury, 
three  were  put  by  as  being  of  the  name  of  Mc- 
Donnell, and  twelve  were  put  by  for  the  Crown  ;' 
ihele  laft  were  all  put  at  the  defire  of  the  Attorney 
General,  fixteen  were  peremptorily  challenged  by 
Mr.  Fitzgerald,  and  one  for  caufe  of  having  declar- 
ed an  opinion. 

The  Attorney  General  informed  the  Court,  that 
lifts  of  the  witnetTes  had  been  mutually  furnifhed 
To  the  agents,  and  he  therefore  moved,  that  all  the 
witneffes  mould  be  removed  out  of  each  others 
bearing; ;  and  that  they  fhould  be  informed  that 
no  witnefs  would  be  examined  who  remained  in 
court. 


The  Court  ruled  accordingly. 


While 
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White  the  Jury  were  fwearing,  Mr".  Stanley  afked 
the  Attorney  General,  upon  which  bill  of  indict- 
ment he  intended  to  proceed  firft. 

He  anfwered,  upon  the  bill  againfl:  Mr.  Fitz- 
gerald for  procuring  the  murder  of  Mr.  McDon- 
nell and  Mr.  Hipfon. 

Mr.  Stanley  anfwered,  I  would  object  to  that 
mode  of  proceeding. 

The  Attorney  General  anfwered,  very  well,  it 
will  be  time  enough  to  do  that  when  you  hear  the 
bill  of  indiclment  read. 

George  Robert  Fitzgerald  was  then  given  in 
charge  to  the  Jury  by  the  Clerk  of  the  Crown, 
who  read  a  note  of  the  indictment  from  the  crown 
book,  to  the  following  purport  : 

In  number  two,  you  George  Robert  Fitzgerald,, 
late  of  Rockfield,  Efq;  ftand  indicted,  for,  that 
you  with  another,  not  having  the  fear  of  God  be- 
fore your  eyes,  but  being  moved  and  (educed  by 
the  inftigation  of  the  devil,  on  the  zift  of  Febru- 
ary, in  the  twenty-fixth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  now  King  of 
Great  Britain,  France  and  Ireland,  and  fo  forth,  at 
Rockfleld  aforefaid,  of  your  malice  prepenfed, 
wilfully,  traitoroufly  and  felonioufly  did  provoke,  fiir 
up  and  procure  Andrew  Creagh,  otherwife  Craig, 
James  Foy,  otherwife  Sladeen,  Humphry  George, 
William  Kelly,  John  Fulton,  William  Fulton, 
David  Simpfon,  otherwife  Saltry,  Archibald  New- 
ing,  Michael  Bruen,  John  Chapman,  John  Rehan- 
ny,  John  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafterfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at  pre- 
fent  unknown,  to  flee  and  murder  one  Patrick  Ran- 
dall McDonnell  who  was  then  and  there  a  fubject  of 
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Our  laid  lord  the  King,  which  faid  Andrew  Creagh, 
otherwife  Craig,  James  Foy,  otherwife  Sladeen,' 
Humphry  George,  William  Kelly,  John  Fulton, 
William  Fulton,  David  Simpfon,  otherwife  Saltry, 
Archibald  Newing,  Michael  Bruen,  John  Chapman, 
John  Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Mafterfon,  Patrick  Doming,  otherwife 
Downey  and  divers  other  perfons  at  prefent  un- 
known, on  the  day  aforefaid,  in  the  year  aforefaid, 
with  force  and  armF,  to  wit,  at  Kilnecarra  in  the 
county  aforefaid,  in  and  upon  the  faid  Patrick  Ran- 
dall Mc.  Donnell  in  the  peace  of  God  and  our  faid 
lord  the  King,  then  and  there  being  wilfully,  traitor- 
cufly  and  j  ehniaufly,  and  of  their  malice  prepenfed,  did 
make  an  afiault,  and  certain  guns  of  the  value  of 
live  (hillings  each,  and  every  of  the  faid  guns,  be- 
ing then  and  there  charged  with  gunpowder  and 
leaden  bullets,  which  guns  they  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Sladeen,  Humphry  George,  William  Kelly,  John 
Fulton  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  Michael  Bruen, 
John  Chapman,  John  Rehanny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafterfon  and  Patrick  Doming,  otherwife  Downey, 
and  divers  other  perfons  at  prefent  unknown,  in 
their  right  hands  refpeclively  had  and  held  againft. 
and  upon  the  faid  Patrick  Randall  McDonnell,  wil- 
fully, traitoroufly  and  felonioufly  and  of  their  ma- 
lice prepenfed,  did  fhoot  and  difcharge,  and  the 
faid  Andrew  Creagh,  otherwife  Craig,  James  Foy, 
rfherwife  Sladeen,  Humphry  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David 
simpfon,  otherwife  Saltry,  Archibald  Newing, 
Michael  Bruen,  John  Chapman,  John  Rehanny, 
john  Burney,  William  Robinfon,  John  Cox, 
Philip'Cox,  James  Maflerfon  and  Patrick  Doming, 
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otherwise  Downey,  and  divers  other  perfons  at  pre- 
fent  unknown,  with,  the  leaden  bullets  aforelaid, 
out  of  the  guns  aforefaid,  then  and  there  by  iorce 
of  the  gunpowder  aforefaid,  fnot  and  lent  forth  as 
aforefaid, the  afore fajd  Patrick  Randall  McDonnell, 
wilfully,  traitoroully  and  felonioufly  and  of  their 
malice  prepenfed,  and  by  the  aforefaid  provocati- 
on, fitrring  up  and  procurement,  then  and  there  did 
ftrike,  penetrate  and  wouncl,  giving  to  the  faid 
Patrick  Randall  MoDonnell,  with  the  leaden  bullets 
aforefaid,  fo  as  aforefaid,  (hot,  difcharged  and  fent 
forth  out  of  the  guns  aforefaid,  by  the  faid.  Art- 
drew  Creagh,  otherwile  Craig,  James  Toy,  orher- 
wife  Sladeen,  Humphry  George,  William  Kelly, 
John  Fulton,  William  Fulton,    David  Simpfon, 
other  wife   Saltry,  Archibald    Newing,  Michael 
Bruen,   John  Chapman,    John  Rehanny,  John 
Burney*  William  Robbinfon,  John  Cox,  Philip 
Cox,   James   Mafterfon    and   Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  in  and  upon  the  faid  body  of  the 
laid  Patrick  Randall  Mc.  Donnell,  feveral  mortal 
wounds  of  the  depth  of  four  inches  and  of  the 
breadth  of  half  an  inch,  and  of  which  mortal 
wounds  the  aforefaid  Patrick  Randall  Mc.  Donnell, 
then  and  there  inftantly  died;  and  the  faid  An- 
drew'Creagh,  otherwife  Craig,  James  Fey,  other- 
wife  Sladeen,  Humphry  George,  William  Kelly, 
John  Fulton,  WHIiaiii  Fulton,  David  Simpfon, 
otherwife   Saltry,    Archibald   Newing,  Michael 
Bruen,   John  Chapman,    John  Rehanny,  John 
Burney,  William   Robinfon,  John  Cox,  Philip 
Cox,   James  Mafterfon   and    Patrick  Doming, 
otherwile  Downey,  and  divers  other  perfons  at 
prefent    unknown,    the    faid    Patrick  Randall 
McDonnell,  then  and  there  in  manner  and  form 
aforefaid,  "wilfully,  trait  or  oujly  and  felonioufly,  and 
Hz  of 
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c''  their  malice  t-refenfed,  did  JUe  and  murder,  and 
the  faid  George  Robert  Fitzgerald  and  another, 
then  and  there  in  manner  and  form  aforefaid,  "wil- 
fully  9  traitor cufiy  and  fehnioujty  and  of  their  malice 
freperfed,  did  f  revoke,  fttr  up  and  procure  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  William 
Kelly,  John  Fulton,  William  Fuhon,  David  Simp- 
ion,  otherwife  Saitry,  Archibald  Newing,  Michael 
Bruen,  John  Chapman,  John  Rehanny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  Tames  Mafterfon  and  Patrick  Doming,  other- 
wife  Downey,  and  divers  other  perfons  at  prefent 
to  the  jurors  aforefaid  unknown,  to  flee  and  murder 
in  manner  and  form  aforefaid,  the  faid  Patrick 
Randail  Mc.  Donnell,  then  and  there  being  a  fub- 
iecl  of  our  faid  lord  the  King,  within  this  land  of 
Ireland,  contrary  to  the  peace  of  our  faid  lord  the 
King,  his  crown  and  dignity,  and  againft  the  form 
of  the  flatute  in  that  cafe  made  and  provided. 

And  in  number  four,  you  (land  alfo  indicled, 
that  you  with  another,  not  having  the  fear  or  God 
before  v our  eyes,  but  being  moved  and  feduced  by 
The  instigation  of  the  devil,  on  the  21ft  of  Febru- 
ary, in  the  twenty-Cxth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  now  King  of 
Great  Britain,  France  and  Ireland,  and  fo  forth,  at 
Gurtrefulla  aforefaid,  of  their  malice  prepenfed, 
did  wilfully,  tiaitorouily  and  felonioufly  provoke 
•vir  up  an  J  procure  Andrew  Creagh,  otherwife  Craig, 
fames  Foy,  otherwife  Sladeen,  Humphry  George, 
William  Kelly,  John  Fulton,  William  Fulton, 
David  Simpfon,  otherwife  Saitry,  Archibald  New- 
ing, Michael  Bruen,  John  Chapman,  John  Rehanr 
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my,  John  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafterfon  and  Patrick  Doming, 
other  wife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  to  fee  and  murder  one  Charles 
Hipfon,  who  was  then  and  there  a  fubjecl:  of  our 
faid  lord  the  King,  which  faid  Andrew  Creagh, 
otherwife"  Craig,  James  Foy,  otherwife  Sladeen, 
Humphry  "George,  William  Kelly,  John  Fulton, 
William  Fulton,  David  Simpfon,  otherwife  Saltry, 
Archibald  Mewing,  Michael  Bruen,  John  Chap- 
man, John  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafterfon,  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  on  the  day  aforefaid,  in  the  year 
aforelaid,  with  force  and  arms,  to  wit,  srt  Gurtnef ulla 
in  the  county  aforefaid,  in  and  upon  the  faid  Char- 
les Hipfon,.  in  the  peace  of  God  and  our  faid  lord 
the  King,  then  and  there  being  wilfully,  traitoroujly 
and  felonioufy,  and  of  their  malice  prepenfed,  did 
make  an  aiiault,  and  certain  guns  of  the  value  of 
five  millings  each,  and  every  of  the  faid  guns  be- 
ing then  and  there  charged  with  gunpowder  and 
leaden  bullets,  which  guns  they  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Sladeen,  Humphry  George,  William  Kelly,  John 
Fulton,  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  Michael  Bruen, 
John  Chapman,  John  Rehanny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafterfon  and  Patrick  Doming,  otherwife  Downey, 
and  divers  other  perfons  at  prefent  unknown,  in 
their  right  hands,  refpeclively  had  and  held  againft 
and  upon  the  faid  Charles  Hipfon,  wilfully,  trait- 
oroufly  and  felonioufly  and  of  their  malice  pre- 
penfed,  did  fhoot  and  difcharge,  and  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  William 
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Kelly,  John  Fulton,  William  Fulton,  £)avid 
Simpfon,  otherwife  Sahry,  Archibald  Newing, 
.Michael  Bruen,  John  Chapman,  John  Rehanny, 
John  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafierfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  with  the  leaden  bullets  afore- 
laid,  out  of  the  guns  aforefaid,  then  and  there  by 
force  of  the  gunpowder  aforefaid,  fhot  and  fcnt 
for-th  as  aforefaid,  the  aforefaid  Charles  Hipfon, 
"wilfully,  traitoroufly  and  felonioufly  and  of  their 
malice  prepenfed,  and  by  the  aforefaid  provocati- 
on, [ta  ring  up  and  procurement,  then  and  there  did 
ikike,  penetrate  and  wound,  giving  to  the  faid 
Charles  Hi pfon,  with  the  leaden  bullets  aforefaid, 
io  as  aforefaid  fhot  difcharged  and  fent  forth 
out  of  the  guns  aforefaid,  by  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Siadeen,  Humphry  George,  William  Kelly, 
John  Fulton,  William  Fulton,  David  Simpfon, 
otherwife  Saltry,  Archibald  Newing,  Michael 
Bruen,  John  Chapman,  John  Rehanny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Mafierfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  in  and  upon  the  body  of 
the  faid  Charles  Hipfon  feveral  mortal  wounds 
of  the  depth  of  four  inches  and  of  the  breadth 
of  half  an  inch,  and  of  which  mortal  wounds 
the  aforefaid  Charles  Hipfon  then  and  there 
inftantly  died  ;  and  the  faid  Andrew  Creagh, 
otherwife  Craig,  James  Foy,  otherwife  Siadeen, 
Humphry  George,  William  Kelly,  John 
Fulton,  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  ; Michael  Bru- 
en, John  Chapman,  John  Rehanny,  John  Bur- 
ney,   William    Robinfon,   John    Cox,  Philip 
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Gox,  fames  Mafterfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  -  perfons  at 
prefent  unknown,  the  faid  Charles  Hipfon, 
then  and  there  in  manner  and  form  aforefaid, 
wilfully,  traitoroujly,  and  felomoujly,  and  of  ikeir 
malice  prepenfed,  did  flee  and  murder,  and  the  faid 
George  Robert  Fitzgerald  and  another,  then  and 
there  in  manner  and  form  aforefaid,  wilfully, 
Traitoroujly,  and  felonioufly,  and  of  their  malice  pre- 
penfed, did  provoke,  Jtir  up  and  procure  the  laid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Bruen,  John  Chapman,  John  Rehanny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Mafterfon,  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at  pre- 
fent to  the  jurors  aforefaid  unknown,  to  flee  and 
murder  in  manner  and  form  aforefaid,  the  faid 
Charles  Hipfon,  then  and  there  being  a  fubjecl: 
of  our  faid  Lord  the  King,  within  this  land  of 
Ireland,  contrary  to  the  peace  of  our  faid  Lord  the 
King,  his  crown  and  dignity,  and  againlt  the  form 
of  the  flatute  in  that  cafe  made  and  provided. 

Mr.  Stanley  objected  to  Mr.  Fitzgerald's  being 
tried  upon  that  bill  of  indictment  until  the  perfons 
who  a&ually  committed  the  fact  were  firft  con- 
victed. 

He  admitted  the  rule  of  law,  that  in  high  treafon 
there  are  no  acceiTbries.  All  are  principals.  That 
every  inftance  of  incitement,  aid,  or  procurement 
which  in  the  cafe  of  felony  will  Tender  a  man  an 
accefiory  before  the  fact,  in  the  cafe  of  high  trea- 
fon, whether  it  be  treafon  by  common  law  or  by 
ilatute.  will  make  him  a  principal  in  treafon.  But 
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yet  that  rule  muft  be  underftood"  whh  thofe  li- 
mitations, which  iound  fenfe  and  fubftantial  jus- 
tice requires;  for  though  in  the  final  end  and 
iffue  of  the  profecution,  the  procurer  of  a  treafon 
may  be  considered  as  a  principal,  yet  in  all  the 
intermediate  fteps  towards  his  conviction,  he  ought, 
iroma  principle  of  natural  juftice,  to  be  confider- 
ed  mterly  in  the  nature  ot  an  acceflorv,  and  en- 

litled  to  the  fame  privileges  and  advantages.  

Every  act  which  in  the  cafe  of  felony  will  render 
a  man  an  acctflbry  before  the  fact,  will  in  the  cafe 
of  treafon  make  him  a  principal — and  nothing  jbort 
of  fucb  an  aft  will. — What  circumftance  therefore 
is  neceffary  to  render  a  man  an  acceflorv  before 
the  fact  in  felony? — clearly  this  above  all  others — 
that  tke  felony  charged  upon  ike  principal  batb  been  in 
fad  committed,  and  committed  by  the  principal ;  for 
which  reafon  the  acceflbry  cannot  be  tried  till  the 
truth  of  this  fingle  fad  ihall  have  been  legally  ef- 
tablifhed  either  by  the  conviction  or  outlawry  of 
the  principal. 

The  fame  equitable  rule  is  by  parity  of  reafon  to- 
be  extended  to  all  treafons  of  an  accejforial  deriva- 
tive nature.  Lord  Chief  Juftice  Hole,  i  vol.  c. 
22  f  233.  239.  fpendeth  an  intire  chapter  on  this- 
point,  heintitles  it,  "  Concerning  Principals  and  Ac- 
cejjories  in  High  Treafon? 

The  Court.  Does  my  Lord  Hale  treat  of  any 
treafon  under  an  exprefs  act  of  parliament  \ 

Mr.  Stanley,  did  not  immediately  recollect, 
— but  though  in  conformity  to  the  general 
language  of  the  law,  he  calieth  every  perforr 
w  ho  can  any  way  be  confrdered  an  accomplice  in 
treafon  a  principal  in  it,  yet  when  he  cometh  to 
(peak  of  the  courfe  and  order  to  be  obferved  in 
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the  profecutiort  of  the  offenders.  He  confiders 
thofe  accomplices  whofe  fuppofed  guilt  is  con- 
nected with,  and  arifeth  out  of  the  real  guilt  of 
another  in  the  light  of  meer  accellories,  and  enti- 
tled to  the  fame  privileges  and  advantages — and  it 
is  laid  down  in  io  many  words,  2  Hale,  223.  If 
A.  be  indicted  for  high  treafon,  and  B.  {ox  procur- 
ing it,  here  it  is  true  they  are  all  principals — -but 
inafmuch  as  B.  in  cafe  of  felony  would  have  been 
but  acceflbry,  and  it  is  poffible  that  A.  may  be  ac- 
quitted of  the  fact-— B.  (hall  not  be  tried  for  the 
procurement  'till  A.  be  convicted.  And  it  is  alfo 
laid  down  by  Mr.  Juftice  Forfter,  that  in  all  the 
cafes  of  treafon  within  the  flatute  of  25  Ed.  III. 
the  rule  prevails,  that  the  inciter  or  procurer  can- 
not be  tried  until  the  actor  or  principal  is  convict- 
ed, except  in  the  cafe  of  that  branch  of  treafon 
which  falleth  within  the  claufe  of  compaffing  and 
imagining  the  death  of  the  King.  In  all  other* 
cafes  whatfoever,  either  of  procuring  a  perfon  to 
commit  treafon,  or  of  harbouring  ox  receiving  a 
traitor  after  the  fact  of  treafon  committed,  though 
the  inciter  or  receiver  are  in  the  eye  of  the  law 
principal  traitors,  yet  thus  much  ikey  partake  of  the 
nature  of  acceffories,  that  the  indictment  mult  be 
fpecial  of  the  procurement  and  receipt,  and  not  of 
toe  principal  treafon.  If  they  are  indicted  by  fe- 
yeral  indictments  from  the  principal,  they  cannot 
be  tried  till  the  principal  is  convicted ;  if  they 
are  indicled  in  the  fame  indictment  with  the  priri- 
pal,  the  jury  mull  be  charged  to  enquire  firft  of 
the  principal  offender*,  and  if  they  find  him  guilty, 
then  of  the  procurer  or  receiver  ;  and  if  the  prin- 
cipal be  not  guilty,  then  to  acquit  both ;  for  fays 
Lord  Hale,  though  in  the  eye  of  the  law  they  are 
all  principals  in  treafon,  yet  (in  truth)  he  the  pro- 
curer, or  receiver,  is  fo  far  an  acceffbfy,  that  he 
cannot  be  guilty  if  the  principal  be  innocent.  He 
faid  he  admitted  that  in  the  cafe  of  Lady  Alice 
Lille.  4th  State  Trials,  130,  po  regard  wis  paid  to 
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this  doctrine,  ani  it  was  without  any  foundation 
in  iaw  praclifed  quite  otherwife,  but  her  attainder 
Was  afterwards  rcvcrfed  in  parliament,  and  the  act 

recites,   among  other  hardfhips  or'  her  cafe  

Thar  (he  was  by  an  "  irregular  and  undue  profe- 
°*  cation  indicled  and  tried  for  harbouring  and  re- 
"  ceiving  John  Hicks,  a  falfe  traitor,  1  bough  the 
'' '  fold  '.John  Hicks  was  r*ot  at  the  time  of  the  trial  a*- 
*'  tain  ed  or  convieled  of  any  fuch  crime"  Mr.  Juftice 
Foicer  fays  the  fame  equitable  rule  holds  in  the 
cafj  of  a  perfon  indicled  for  inciting  or  procuring 
a  treaibn  of  any  kind,  whether  the  offence  be 
Treafon  at  common  law  or  byftatute ;  and  therefore 
if  Mr.  Fitzgerald  ihould  be  now  put  upon  his  trial, 
he  could  not  help  faying,  in  the  words  of  the  act 
which  reverfed  the  attainder  of  Lady  Lifle,  that 
George  Robert  Fitzgerald  would  be  by  an  irregular  and 
undue  pro/ecution  tried  for  procuring  and  inciting  An- 
drew Craig ,  and  fever a  I  others,  to  murder  Mr.  McDon- 
nell, although  neither  the  f aid  Andrew  Craig  nor  any  of 
the  other  principals  were  at  the  time  of  his  trial  convicl- 
ed  of any  fuch  crime.  The  rule  he  had  laid  down 
hclds  in  alt  treifons,  as  well  by  common  law  as 
by  fat ute,  but  it  may  be  faid  that  the  flat-  of  10 
.H.  VII.  c.  21.  (if  it  make  murder  high  treafon, 
v.  hich  he  did  riot  admit,  quoad  the  oftence,  though  it 
d:d  quoad  the  punkhment},  diftinguiihes  this  cafe 
from  the  other  general  cafes  of  treafon  which  he 
had  rut. 

The  words  of  the  act  are,  "  If  any  perfon  of 
"  ni^iee  rrepe^rfed,  do  flee  or  murder,  or  of  the 
"  fold  malice  provoke,  or  procure  any  other  to  flee 
l<  br  murder  any  of  the  King's  fubjecls,  hefhail  be  1 
41  deemed  atrakc-r,  an^l  attainted  of  high  treafon.** 

It  appeared  cleA-dy  by  this  acl  of  parliament, 
uin  the  offence  of  tKe  procurer  has  a  neceflary 
toaneclion  With,  and  dependance  upon  the  guilt 
of  the  ac-or,  and  it  is  not  like  the  cafe  of  high 
treafon  fn  Qorrrj  filing  the  death  of  the  King,  for 
in  [hal  branch  of  treafon,  rf  A.  advtfes  B.  to  kill 
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the  King,  the  very  advice  is  an  overt  ad  of  high 
treafon,  and  it  is  the  oody  cafe  in  the  law,  where 
the  will  is  taken  for  the  ad — it  is  high  treafon  to 
advife  another  to  kill  the  King,  although  the  ad- 
vice is  never  complied  with.  But  will  the  At- 
torney General  contend,  that  a  perfon  can  be  found 
guilty  of  procuring  a  murder,  u'nlefs  a  murder  was 
actually  committed  in  confequence  of  that  pro- 
curement. He  faid  therefore  that  the  procurer  ne- 
ver could  be  tried  until  that  fad  be  eflablimed,  not 
by  furmife  or  loofe  fuggeftion,  nor  even  by  oral 
teftimony  ;  it  mull  be  eilabliflied  by  the  conviction 
of  the  perfon  who  commits  the  fad,  it  he  is 
amefnableto  juftice,  or  by  outlawry  if  heabfeonds  ; 
and  no  argument  could  be  drawn  from  the  fpecial 
penning  ot  the  ad  of  Hen.  VII.  which  fays,  if  any 
perfou  {hall  murder,  or  procure  another  to  mur- 
der, hefhall  be  deemed  traitor,  for  it  is  a  clear 
rule  of  law,  which  is  to  be  found  z  Haw.  314. 
and  in  Conyers  cafe,  Dyer  296.  that  wherever  an 
act  of  parliament  makes  an  offence  treaion  or  fe- 
lony, it  incidemally  affumes  all  the  qualities  of 
treafon  or  felony  at  common  law  ;  the  fame  rules 
of  equitable  juftice  prevail  in  the  mode  of  trial, 
and  the  ad  by  neceflary  implication,  makes  all  the. 
procurers  traitors  or  felons,  though  not  named 
under  the  fame  circumfiahces,  which  will  make 
them  fuch  in  treafon  or  felony  at  common  law; 
therefore,  when  the  fUtute  makes  ufe  of  the  words 
procurers,  it  does  nothing  more  than  the  law  would 
have  implied,  it  is  merely  "  exprejfto  eorum  quct 
Incite  infurti?  it  is  done  in  this  and  many  other  ads 
of  parliament,  ex  ahundanti  cautela,  can  have  no 
operation  whatfoever  to  alter  or  change  thofe 
equitable  rules  that  prevail  in  the  courfe  and  order 
of  proceeding,  againft  the  acceiforial  and  the  prin-j 
c;pal  traitor.  He  relied  upon  it,  it  did  not  make  the 
procurement  of  a  murder  a  diftinCl  fubftantive  in- 
dependant  ad  of  treafon-*-He  faid  the  guilt  of  the 
procurer  had  a  neceffary  conned  ion  with  and  de- 
I  z  pendance 
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pendance  upon  the  guilt  of  the  perfon  incited  or 
procured  to  commit  the  murder — if  the  murder 
never  was  committed  in  confequence  of  the  pro- 
curement, he  relied  upon  it,  the  mere  procure- 
ment or  advice  (though  highly  flagitious  and  cri- 
minal) would  not  make  the  procurer  a  traitor  ;  and 
therefore  the  offence  of  the  procurer  is  derived 
out  of,  and  ib  far  connected  with  the  guilt  of  the 
principal  who  actually  commits  the  murder,  that 
the  procurer  cannot  be  a  traitor,  unlefs  the  principal 
doth,  in  confequence  of  the  procurement  commit 
the  murder,  and  is  a  traitor  alto.— The  offence  of 
the  procurer  has  a  neceflary  connexion  with  and 
dependance  upon  the  guilt  of  the  perfon  procured, 
and  it  is  not  like  the  cafe  of  treafon  in  comparing 
the  death  of  the  King,  for  the  very  act  of  advifing 
another  to  kill  the  King,  is  an  overt  ad  of  high 
treafon,  tho'  no  other  act  whatfoever  is  done  to- 
wards the  completion  of  his  purpofe.  Several  acts 
of  parliament  which  to&k&offinces  felony,  go  on,  and 
alio  make  the  procurement  a  diftincft  independent 
felony,  but  was  it  ever  faid  that  a  perfon  could  be 
indicted  and  tried  for  procuring  the  felony,  until 
the  principals  were  convicted — clearly  not.  Upon 
the  whole,  he  conceived  that  Mr.  Fitzgerald  could 
net,  confident  with  the  known  rules  of  law  and 
juftice,  be  put  upon  his  trial  for  procuring  the 
murder,  until  the  principals  Who  committed  the 
fact  were  fir  ft  tried  and  convicted. 

The  Lord  Chief  Baron  owned  he  had  great  dif- 
ficulty upon  his  mind,  particularly  when  he  con- 
sidered the  abfurdjty  that  ' might  follow — that  the 
procurer  might  be  tried' to  day  and  convicted,  and 
the  principal,  who  is  charged  to  have  committed 
the  fact  by  his  procurement,  might  be  acquitted 
the  next;  and  therefore  he  propofed  to  the  At- 
torney Genera}  to  confent  to  difcharge  the  jury  of 
jfvlr.  Fitzgerald,  and  to  try  the  principal  firft. 

Several  gentlemen  riling  to  fpeak  on  the  fame 

ftde  with  Mr.  Stanley, 
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Mr.  Attorney  General  laid  he  had  liftened  with 
.Chiiflian  patience  to  the  very  long  fpeech  which 
had  been  made  in  fupportof  the  objection,  and  he 
now  only  defired  to  be  heard  for  three  minutes : 
The  offence  for  which  the  prifoner  is  indifted,  is 
made  a  dihinft  fubllantive  treafon  by  the  aft  of  the 
xojh  Hen.  V  JI.  and  therefore  there  was  no  colour 
of  reafon  to  compare  this  cafe  to  the  cafe  of  an 
acceffory  before  the  faft  to  a  feloriy.  Nay,  the 
aft  goes  fo  far  as  to  make  the  procuring  the 
death  of  a  fubjeft  in  this  kingdom  tantamount  to 
procuring  the  death  of  the  king.  So  that  a  man  in- 
difted upon  this  branch  of  the  flatute  Hands  as  much 
in  the  light  of  a  principal  traitor  as  the  man  who 
actually  commits  the  murder.  It  wasobjefted,  that 
if  the  rtatute  had  been  filent  upon  this  fubjeft,  that 
the  man  accufed  of  procuring  anJ  inciting  would, 
of  neceffity,  in  the  eye  of  the  law  have  been  guilty 
of  treafon,  inafmuch  as  the  perfon  actually  com- 
mitting the  murder  is  declared  to  be  a  traitor.  As 
the  aft  is  penned,  he  denied  the  alfertion.  The  aft 
does  not  declare  the  crime  of  murder  generally  to 
be  high  treafon,  but  attaches  the  penalties  of  high 
treafon  upon  the  perfons  oi  thofe  who  (hall  be  con- 
victed of  the  offence — And  the  wrords  extending  to 
procurers  and  inciters  are  preci  fely  the  fame  with 
the  words  applied  to  thofe  who.  actually  commit 
the  murder.  Suppofe  the  party  committing  the 
murder  to  be  an  idiot  or  lunatic — fuppofe  him  not 
amefnable—fuppofe  he  was  killed  in  the  affray — 
will  it  be  contended,  tjaat  the  man  inciting  or  pro- 
.  curing,  the  murder  might  not,  in  any  of  thefe  in- 
fiances,  be  tried. upon  that  branch  of  the  flatute  in 
which  the  prifoner  is' indifted  ?  But  where  is  the 
difadvantage  refulting  to  the  prifoner? — Will  he  not 
be  allowed  to  juftify  the  homicide?  If  he  can  ! 
Will  he  not  be  allowed  to.  go  into  proof,  that  no 
homicide  was  committed  ?  And  that  too  without  the 
prejudice  which  would  necelfarily  arife  againft  him 
from  the  previous  conviction  of  thofe  who  fland 
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charged  with  having  committed  the  murder.  Bpt 
admitting  for  a  moment  that  there  is  weight  in  the* 
objection,  can  the  pnfoner  be  let  into  it  at  this 
f  a^e  of  the  trial  ?  He  has  been  given  in  charge  to 
the  Jury  on  this  indictment.  If  this  were  an  in- 
dictment at  common  law,  could  an  acceffory  be- 
fore the  fact,  after  having  been  given  in  charge  to 
the  Jury,  claim  his  privilege  of  not  being  tried 
till  the  principal  v.  as  convicted  r — Clearly  not. — 
An  accefiory  to  a  feiony  may  object  to  being  tried 
before  the  principal  fo  convicted  ;  but  he  may,  if 
he  think  fit,  waive  this  privilege.  And  if  he  fuf- 
fers  himfeif  to  be  given  in  charge  to  the  Jury,  he 
ck>es  in  effect  waive  it — he  cannot  then  be  received . 
to  make  the  objection.  As  to  his  confenting  to 
withdraw  a  Juror,  he  could  not  do  it.  He  very  well, 
knew,  it  he  were  to  give  fuch  a  confent,  it  would 
be  made  the  foundation  of  fpeeches  infinitely  longer 
than  thefe  they  bad  heard  that  day — And,  in  truth* 
be  did  not  feel  that  the  oh;  if:  ion  had  any  weight 

The  dun  (aid  they  could  not  now  let  Mr.  Fitz- 
gerald's counfel  into  the  objection. 

Mr.  CaUeck  faid  he  hoped  he  (hould  be  able  to 
c  tier  the  orinicn  of  the  Court,  and  would,  for  that 
purpefe,  far  nothing  frofri  himfeif,  but  only  read 
from  the  Crown  Law  of  Sir  Michael  Foffer  a  fmall 

paiuge. 

The  Ctlt!  could  not  hear  him. — They  defired 
tobethewn  if  they  diicharged  a  Juror,  that  there 

would  be  no  objection. 

Mr.  St+hkp  fail  he  was  much  furprized  indeed 
to  hear  c^fes  quoted  by  the  Attorney  General, 
which  could  not  by  any  poflibility  be  tortured  into 
the  fmalleft  analogy  with  the  prefent.  The  cafes 
of  the  madman,  idiot  and  the  infant,  put  by  the 
Attorney  General,  did  not  apply ;  for  in  thofe 
cafes  the  procurer  is  the  principal,  and  the  only 

prin- 


t    ;i  ) 

principal — the  idiot,  madman  and  infant,  are  tire 
innocent  infrjuments  of  his  guilt,  and  are  guilty  of 
no  crime  whatfoever.  The  fettled  rule  of  law  is 
this  :  That  wherever  a  man  procures  a  murder  to 
be  committed,  and  is  abfent  at  the  time  it  is  com- 
mitted, and  no  other  perfonhut  himfelf  can  be  ad- 
judged a  principal  in  it,  he  (hall  be  efleemed  as 
much  a  principal  as  if  he  had  been  prefent.  Upon 
this  ground  it  is,  that  if  A.  intending  to  poifon  B. 
deliver  poifon  to  C.  who  knows  nothing  of  the 
matter,  to  be  by  him  delivered  to  B.  and  B.  and 
C.  innocently  deliver  it  accordingly,  in  the  ab- 
fence  of  A.  or  if  one  incite  a  madman  to  kill  ano- 
ther, who  afterwards  kills  him  in  the  abfence  of 
the  perfon  who  incited  him  ;  in  all  thefe  and  the 
like  cafes,  the  procurer  is  as  much  a  principal  as 
if  he  had  been  prefent  when  it  was  done ;  he  is 
the  only  perfon  criminal,  the  others  are  only  the 
inltruments  of  death,  and  have  no  (hare  whatever 

in  his  guilt.  Is  that  like  the  cafe  of  a  man  oi 

found  difcretion  and  underftanding,  who  commits 
a  murder  by  the  procurement  of  another.  But  he 
owned  his  aftonifhment  was  increafed  indeed,  when 
he  heard  hisMajefty^s  Attorney  General  avow  from 
the  bar,  that  Mr.  Fitzgerald  voluntarily  waived 
that  privilege  to  which  he  was  by  law  intitled— 
that  lie  contented  to  be  tried  before  the  principals. 
He  appealed  to  the  Attorney  General's  candour, 
whether  he  would  avail  himfelf  of  fuch  an  ad- 
vantage ? — whether  Counfel  for  Mr.  Fitzgerald 
had  not  declared  before  the  Jury  was  fwenu 
that  he  would  obj eel:  to  Mr.  Fitzgerald's  being  tried 
upon  the  indictment  for  procuring  the  murder. — 
He  did  not  object  to  the  Jury  being  lworn,  becaufe 
there  was  another  indictment  againil  Mr.  Fitzger^ 
aid,  as  a  principal  actually  committing  the  mur- 
der, upon  which  he,  might  have  been  tried  :  and 
therefore  he  hoped  the  Attorney  General  would 
not  iufifl  upon  drawing  Mr.  Fitzgerald  into  a  con- 
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fent  which  neither  he  or  his  counfel  ever  did  give 
cr  meant  to  accede  to. 

Mr.  Attorney  General  then  declared  that  he  would 
not  accede  tot  e  proportion  of  difchargingthe  Jury. 

Mr.  Stanley  then  faid,  fince  he  had  no  hopes 
of  fucceedin'g,  or  deriving  any  advantage  from 
the  candour  of  the  Attorney  General,  he  would 

apply  hi:nfeif  to  the  juftice  of  the  Court.  - 

The  Court  will  not,  upon  this  occafion,  forget 
thai  noble  declaration  of  the  law,  That  the  Judges 
are  to  be  Counfel  for  the  prifoner  in  all  capi- 
tal cafes-r-to  fee  that  the  proceedings  againft 
him  are  Uriel:  and  regular — and  that  he  is  not  de- 
luded or  drawn  into  a  confent  manifeftly  wrong, 
and  to  his  prejudice.  A  prifoner  in  a  capital  caie 
is  not  Jul  juris,  he  ought  not  to  have  been  drawn 
into  any  confent  at  all.  If  a  prifoner  in  a  capital 
cafe  confeffes  the  indictment,  the  ju  ?ges  will  not 
record  his  confellion,  but  advife  him  to  plead  Not 
Guiltv.  And  therefore  the  juftice  of  the  cafe  is  a 
fufficient  warrant  for  the  Court  to  difcharge  the 
Jury,  without  the  confent  of  the  Attorney  Gene^- 
ral ;  the  old  notion,  that  a  Jury  once  charged  in  a 
capital  cafe  could  never  be  difcharged,  is  now  ex- 
ploded. In  Kinloclfs  Cafe  in  Mr.  Foffter's  Report, 
there  the  Jury  were  difcharged  after  the  prifoner 
pleaded  Not  Guilty,  in  order  to  allow  the  prifoner 
a  legal  advantage  which  he  had  Tod.  He  after- 
wards pleaded  to  the  jurndicUon  of  the  Court; 
that  plea  was  over-ruled.  The  prifoner  afterwards 
pleaded  Not  Guilty,  and  was  convicted.  And  af- 
terwards it  was  moved,  in  arreft  of  judgment,  that 
a  jury  had  been  fwom  and  charged,  and  even  af- 
terwards difcharged — And  therefore  ix  was  a  mif-  . 
trial.  But  all  the  judges  of  England,  except  onei 
held,  that  a  jury  might  be-difcharged,  in  order  to 
allow  a  prifoner  the  benefit  or  a  legal  advantage. 
And  although  a  jury  never  could  be  difcharged  tot 
arbitrary  and  uaconflitutional  purpofes,  as  was 
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the  cafe  of  Whitebread  and  Fenwick  ;  yet  whert 
the  great  ends  of  public  juftice  require  it,  it  may 
and  often'has  been  done.  In  the  cafe  of  the  King 
againft  Daly,  at  Rofcommon  affizes,  the  jury  were 
difcharged  without  the  confent  of  the  counfel  for 
the  Crown,  and  without  the  confent  of  the  pri- 
foner,  he  was  tried  for  murder.  There  was  a  ma- 
terial variance  between  the  evidence  and  the  in- 
didtment,  as  to  the  kind  of  death.  The  judge  dif- 
charged the  jury  after  evidence  given  on  both  fides, 
and  lent  up  a  new  bill  of  indi&ment  againft  Daly, 
upon  which  he  was  afterwards  convidled  before 
Mr.  Juftice  Kelly.  Mr.  Stanley  himfelf  had,  in 
that  cafe,  moved  an  arreft  of  judgment,  becaufe 
the  jury  were  difcharged  after  evidence  gone  thro' 
and  concluded.  And  contended,  that  though  there 
were  cafes  where  it  had  been  done,  where  no  evi- 
dence at  all  had  been  given  with  the  confent  of 
the  prifoner,  and  in  order  to  extend  a  legal  advan- 
tage and  benefit  to  him,  yet  that  it  was  illegal  to 
do  fo  after  evidence  on  both  fides  was  concluded. 
But  a  majority  of  the  Judges  of  Ireland  agreed, 
that  the  jury  were  properly  difcharged,  and  the 
prifoner  were  hanged  upon  the  authority  of  thofe 
cafes.  He  trufted  the  Court  would  difcharge  the 
jury,  and  not  fuffer  the  Attorney  General  to  avail 
himfelf  of  fuch  an  advantage  on  the  unfortunate 
gentleman  at  the  bar. 

Mr.  Calbeck  faid,  that  the  doctrine  was  fo  ftrong- 
ly  laid  down  in  Sir  Michael  Former's  Reports, 
page  342,  343,  that  he  mould  only  read  it  to  the 
Court. 

Here  the  Court  interrupted  Mr.  Calbeck,  and 
Baron  Power  faid,  if  he  were  to  give  an  opinion  at 
all,  he  thought  he  could  tell  to  what  the  paffage 
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ri  Ferrer  alluded. — But  whether  they  mar  take* 
advantage  ot  the  mode  of  proceeding,  in  evidence 
or  by  motion  in  arrdt  ot  judgment,  he  was  not  to 
cirecL 

l        C Barm,    When  the  :ni:^;rer.t  MS 

formerly  read  at  the  sfEzes,  Mr.  Stanley  then  ob- 
jected to  it,  and  he  talked  of  demurring;  and  he 
\vas  directed  t  jen  by  the  Court  to  demur  or  pUjJ ; 

and  on  confideration  he  pleaded. 

Mr.  S:j^ty  then  fard  he  drd  cot  offer  to  demur, 
he  only  iaid  it  was  poalbie  the  prifoner  might  de- 
mur alter  having  before  pleaded  to  an  indichnent 
r?r  the  fame  fact. — He  was  not  fo  ignorant  indeed, 
that  he  cud  nor  know  that  he  could  not  benefit  him- 
feli  by  a  pica  cr  Aziirfois  Arraign. 

C-jrt.  The  ohjer  ion  is,  that  in  treafon  the  ac- 
ceJonai  traitor  may  object  to  being  tried  before 
the  principal.  It  there  be  any  thing  in  the  objec- 
tion, a  mode  has  been  proposed,  and  it  has  been 
^echoed  by  the  Attorney  Genera! — the  trial  muft 
therefore  proceed. 

Mr.  St.  George  Daly  opened  the  uidi&ment--— — 

Mr.  Attorney  General  ftated  the  cafe. 

-  JirH  t&hveft  an  hthslf  of  the  frofiecmtioM,  Mr. 
Andrew  Gallagher,  exandned bj  Mr.  O'Hara. 

He  knew  Patrick  Randall  McDonnell  and  Charles 
Kipfcn.  They  are  dead.  He  was  in  company 
with  them  on  the  ao'b  day  of  February  laft,  be- 
rweett  7  and  8  o'clock  in  the  morning,  at  Mr.  Mc- 
Donnell s  lodgings  in  Caftlebar  ;  they  proceeded  to 
Libert  )  -h  a  1  ^Chan  cery-bali  was  the  former  name 
of  it. — They  went  there  by  Breafy  and  Minob — 
tfaf  is  a  round— by  Turk?gh,  Liberty-hall  is  onfj 
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five  miles  from  Caftlebar— -by  the  other  way  it  is 
eight,  miles — it  is  three  miles  further — the  reaioa 
of  going  that  way  was,  becauie  they  dare  not  go 
by  Turlogh.  McDonnell  had  not  gone  that  way 
•for  half  a  year  before  but  once  or  twice.  They 
dreaded  they  would  be  Ihot  at  if  they  palled  by 
Turlogh.  They  arrived  at  Liberty-hall,  and  flaid 
better  than  an  hour.  They  were  for  returning 
home,  but  immediately  before  they  let  out,  they 
fent  fome  people  to  watch  left  they  fhouid  be  fur- 
prifed.  About  12  o'clock  the  witnefs  urged  [vie. 
Donnell  to  come  away  left  they  fhouid  be  over- 
taken. When  they  had  come  within  about  a 
hundred  yards  of  Eallyvarry,  they  faw  two  med 
of  McDonnell's  running  toovertake  them.  They 
■flopped  to  meet  thefe  men — they  were  told  by  the 
men,  that  a  party  of  about  a  hundred  men  in  arms 
were  about  Mr.  McDonnell's  houfe,  and  as  they 
had  not  found  him,  they  were  going  to  let  fire  to 
the  houfe.  Mc.Donnel  faid,  it  was  hard  he  fhouid 
lofe  his  houfe,  and  that  it  was  probable  there  were 
people  before  as  well  as  behind.  The  witnefs 
propofed  they  fhouid  go  round  near  Swineforc^ 
and  take  fhelter  at  Mr.  Ormfby's,  or  fome  other 
-perfons.  That  they  were  well  mounted,  and 
could  go  on  the  hill,  and  fee  what  they  were 
■doing.  They  went  on  the  hill,  and  when  they 
came  there,  they  faw  a  great  number  of  people — • 
fome  of  them  faid  they  faw  Mr.  Fitzgerald  on 
horfebackt— be  witnefs  did  not  fee  him  then,  but 
perceived  that  they  were  furrounded.  They,  re- 
turned towards  Killeen.  They  faw  a  number  of 
men  in  arms  on  foot,  and  Mr.  Fitzgerald  and  twe 
others  on  horfeback.  1  hefe  men  he^an  to  run 
towards  them,  and  the  witnefs  and  his  party  gal- 
loped at  a  great  rate  to  Ballyvarra  The  witnefs 
preffecj  to  get  to  Foxford— McDonnell  faid  no-, 
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They  were  too  many  to  do  any  mifchief.  He  and 
his  party  would  ftay  in  that  little  town  of  Bally- 
vara.  They  went  into  a  large  houfe  there  belong- 
ing tp  Mr.  Browne.  The  witnefs  went  up  flairs, 
and  law  Mr,  Fitzgerald  from  the  window.  He 
i  ode  off  at  the  head  of  one  party,  and  the  other 
party  got  round  the  houfe.  The  witnefs  then 
perceived  Mr.  Fitzgerald  coming  up,  till  he  was 
hid  behind  the  ftables,  which  are  in  the  front 
of  the  houfe.  Some  of  the  men  came  up 
near  the  houfe,  others  not  fo  near.  He  faw  [ames 
Mafterfon — he  was  a  long  time  acquainted  with  him. 
Malterfon  put  up  his  gun  and  tired  at  a  middle 
fafh  where  the  witnefs  was  looking,  the  ball  paf- 
fed  within  a  very  final!  difrance  of  his  face— 
two  other  guns  were  immediately  fired  by  two 
others,  one  was  charged  with  fwan  drops  and  a 
hall.  He  did  not  know  any  of  the  others  who 
fired — there  were  feveral  other  mots  fired.  The 
liable  is  about  30  yards  from  the  houfe.  He  faw 
Mr.  Fitzgerald  there;  he  knew  him  though  he 
was  difguifed  in  a  large  frize  coat — he  was  well 
mounted.  The  witnefs  afked  from  the  window 
what  they  wanted^-he  was  anfwered  by  David 
Saltry,  whofe  voice  he  perfectly  knew,  that  they 
wanted  McDonnell,  Hipfon,  and  the  two  Gal- 
laghers. 1  he  witnefs  faid,  it  was  the  firfl  time  he 
bad  heard  any  fuch  thing,  if  they  had  warrants, 
they  might  flop  from  firing  and  he  would  give  him- 
fcli  up.  They  Hopped  from  firing,  and  for  a 
moment  or  two  defifted  from  forcing  the  door-which 
they  had  been  breaking.  There  was  no  body  near 
the  witnefs  but  one  Mr.  Crofton,  a  prieft,  who 
was  hearing  confeffions.  The  witnefs  went  into 
a  little  room  where  McDonnell  was — there  W£$ 
a  parcel  of  malt  there — he  faid,  "  It  is  your  lire 
they  want  McDonnell,  hide  vourfelf  in  the  malt*' 

^— he 
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—he  accordingly  laid  himfelf  down  in  the  malt, 
and  the  witnels  covered  him  with  the  malt.  The 
witnefs  was  then  going  down,  but  before  he  had 
got  down,  the  party  had  broken  in  the  lower  pan- 
rtels  of  the  door,  and  fome  ot  them  had  got  in. 
The  witnefs  called  to  fend  up  the  conn" able,  and 
he  would  give  himfelf  up,  for  he  was  afraid  to  go 
down.  john  Fulton  came  up,  and  the  witnefs 
gave  himfelf  up,  thinking  him  a  conflable — when 
he  came  down,  a  number  came  round,  and  among 
the  reft*  one  John  Mc.Mulien,  who  was  going  to 
{tribe  him,  but  John  Fulton  faid,  do  not  ill  ufe 
the  gentleman  he  is  very  quiet.  The  witnefs  cal- 
led to  Hipfon  to  give  himfelf  up,  and  he  did  fo. 
T  he  witnefs  went  down  among  a  large  party,  and 
Mr.  Fitzgerald  got  into  their  view.  Foy  abufed  the 
witnefs — he  had  a  Hick  in  his  hand,  and  made  an 
offer  of  the  ftick  towards  Mr.  Fitzgerald,  who  then 
wheeled  out  of  the  witnefs's  view.  Theoffer  which 
Foy  made  with  the  flick,  was  a  figna] — Mr.  Fitz- 
gerald retired  behind  the  ftables,  though  not  ciofe 
behind  them,  yet  hid  from  their  view.  Mr.  Mc. 
Donnell,  as  he  believed,  was  hid  in  the  malt.  The 
witnefs  faid  he  was  gone  off.  When  Hipfon  came 
down,  Mr.  Fitzgerald  came  galloping  to  them. 
He  had  a  fwitch  Hick  in  his  hand,  and  by  his  fide 
a  fiiort  gun.  The  party  huzza'd  in  joy,  that  they 
had  taken  the  witnefs  and  Hipfon.  Mr.  Fit-zgerpld 
ordered  them  to  be  tied  together,  and  faid,  "  he 
would  take  care  to  fettle  us."  A  p-rty  then  came 
down  in  great  triumph  with  McDonnell,  and  a 
fhout  was  continued  for  about  ten  minutes — Mr. 
Fitzgerald  did  not  join  in  the  fhout,  but  he  feem- 
ed  well  pleafed.  When  they  cried,  long  life  to 
Colonel  Fitzgerald,  he,  Mr.  .Fitzgerald  faid, 
H  very  well — tie  him — tie  him.,,  Foy  tied  Mc. 
Pcnnell  to  the  witnefs's  left  arm,  fo  tight,  that 

McDonnell 
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McDonnell  cried  to  be  Ioofed ;  and  Foy  faid, 
94  he  would  tie  him  till  the  blood  gulhed  from 
him. 

Mr.  Calbeck.  Foy's  conduct  is  nothing  to  Mr. 
Fitzgerald. 

Court.  Was  he  not  tied  by  Mr.  Fitzgerald's 
directions  ?  Where  was  Mr.  Fitzgerald  ? 

Andrew  Gallagher.  He  was  within  a  yard  of 
McDonnell.  1  he  witnefs  allied  to  fee  the  con- 
icable ;  they  anfwered,  that  they  had  a  conftabie 
and  a  warrant,  but  they  would  not  fnew  it.— This 
xvas  before  McDonnell  was  brought  down,  and 
before  that  he  had  begged  to  be  brought  before 
a  magistrate.  They  (aid,  they  would  bring  the 
wirnefs  to  Sligo.  He  anfwered,  he  was  very  well 
iatisfied,  he  had  fome  friends  there,  who  would 
go  bail  for  him.  When  McDonnell  was  tying, 
Mr.  Fitzgerald  held  his  fwitch  over  him,  and  faid, 
"  Damn  you,  you  cowardly  rafcal,  I  long  have 
wifhed  to  have  a  (hot  at  you,  but  I  have  you  now, 
and  (hail  take  care  to  punifh  you."  Healfoin*- 
fulted  Hipfon-*— he  faid,  "  he  had  fomething 
againft  him,  and  would  take  care  to  punifh  him." 
McDonnell  afked  to  fee  the  warrant.  Foy  or 
Fulton  fhewed  fome  paper,  but  wrould  not  let  him 
2cok  at  it. — He  alked  to  know  the  crime  with 
which  they  were  charged.  He,  McDonnell, 
afted  to  be  brought  before  a  magiftrate — it  was 
then — only  four  o'clock — Collector  Browne  and 
Mr.  Bolingbroke  were  at  General  O'DonnelPs — 
they  could  be  there  in  half  an  hour  with  eafe,  if 
permitted  to  ride.  Mr.  FitzgeraM  faid,  "  he'd 
think  of  it,"  but  immediately  after,  ordered  them 
to  be  brought  to  Turlogh,  and  faid,  "  he  had 
them,  and  would  take  rars  of  them.'wThcy  were 
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made  to  walkthrough  a  ford.  Mr.  Lemon,  a  prieft, 
was  brought  out  and  tied  to  McDonnell.  While 
he,  Lemon,  was  tying,  the  witnefs  told  Mc. 
Mullen,  who  was  tying  him,  that  "  he  was  a  def- 
perate  looking  man,  and  he  could  have  no  luck 
lor  his  meddling  with  the  clergy."  Lemon  was 
not  long  tied.  The  witnefs  told  Mr.  Fitzgerald, 
that  the  prieft  ".had  done  nothing' — Mr.  Fitz- 
gerald faid,  M  he,  the  prieft,  was  a  great  rogue" 
— the  witnefs  told  him,  there  was  another  prieft: 
in  the  houfe  hearing  confelfions  ;  and  on  his  being 
brought  out,  Mr.  Fitzgerald  then  ordered  Lemon 
the  prieft  to  be  unbound — be  did  this  at  the  intrea- 
ties  of  his  own  party.  Mr.  Fitzgerald  and  his  party 
were  debating,  and  delayed  in  confuting  until  ll 
grew  night  tall.  Mr.  Fitzgerald,  Andrew  Craig, 
and  Kobinfon  confulted  together.  One  time  it 
was  determined  to  bring  them  to  Mr.  Boling- 
broke's,  another  time  to  Turlogh,  for  as  it  was 
late  they  might  be  refcued.  They  were  all  tied 
together  until  it  was  found  that  McDonnell  could 
not  walk,  from  a  wound  in  the  calf  of  his  leg. 
Their  horfes  were  then  brought,  but  Mr.  Fitzger- 
ald on  feeing  them,  faid,  they  were  too  good 
horfes,  and  ordered  that  Flipfon  and  the  witnefs 
fhould  walk,  and  McDonnell  ride.  McDonnell 
was  then  fet  at  liberty — he  meant  by  at  liberty, 
loofe,  and  Hipfon  and  the  witnefs  were  again  tied. 
Two  men  led  McDonnell's  horfe — afterwards 
Andrew  Creagh,  who  was  on  horfe-back,  led  it. — 
It  wTas  then  nearly  dark — there  were  between  two 
and  three  hundred  men,  who  aimoft  all  had  guns. — 
The  witnefs  and  McDonnell  and  Hipfon  had  re- 
ceived very  ill  ufage.  He,  the  witnefs,  begged  to 
get  a  drink  of  water.  He  had  not  breakfafted. — He 
was  told  No — and  Fulton  faid,  "  Damn  them,  drive 
them  on."    They  were  compelled  to  wade  through 
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a  flream,  and  the  witnefs  (looped  and  took  a  drink 
out  of  it  in  the  palm  of  his  hand.  Mr.  Fitzgerald 
was  at  the  head  of  the  party.  They  were  brought 
to  the  houfe  of  Turlogh.  It  was  debated  what  to 
do  with  them.  One  Robinfon  feemed  to  have? 
great  influence  over  Mr.  Fitzgerald.  Upon  hi9 
advice  it  was  determined  to  let  them  flay  till  morn- 
ing. They  required  to  fee  the  warrant.  Mr. 
Fitzgerald  then  brought  in  a  bundle  of  papers, 
which  he  called  warrants,  and  called  in  a  man  of 
the  name  of  Fulton,  who  having  come  in  Mr.  Fitz- 
gerald faid,  there  is  your  warrant,  and  there  is 
your  prifoners.  This  was  in  about  a  quarter  of 
an  hour  after  they  had  come  to  the  houfe  of  Tur- 
logh. McDonnell  begged  to  fee  the  warrants* 
Mr.  Fitzgerald  faid,  "  No,  you  will  fee  them  time 
enough."  Mr.  Fitzgerald  ftaid  fome  time  in  the 
parlour,  and  then  went  down  from  them.  In  about 
an  hour  after  he  ordered  them  to  be  brought  up 
flairs ;  they  were  brought  into  a  fmall  room  on 
the  flair-head ;  four  men  were  with  them;,  they 
were  intended  as  a  guard  on  them.  There  was  a 
lire  and  a  piece  of  candle  in  the  room.  The  wit- 
nefs fat  on  a  fhort  little  form,  which  contained  two 
of  them.  Mr.  Fitzgerald  did  not  come  up  until 
the  fire  was  lighted.  Scott,  one  of  Fitzgerald's 
fcrvants,  came  up  and  told  McDonnell  he  was 
forry  to  fee  him — he  could  bring  him  a  bed  to 
flretch  on,  or  wine  and  water.  He  brought  up  a 
bed.  Mr.  Fitzgerald  came  into  the  room  ;  the 
witnefs  and  Kipfon  were  fitting  on  the  form  ;  they 
had  laid  a  bolder,  which  came  up  with  the  bed,  on 
the  form.  Mr.  Fitzgerald  offered  to  bring  Mc- 
Donnell any  thing  he  mould  choofe,  and  to  tafte 
it  before  him; — "  but  as  for  thefe  vagabonds, 
(meaning  Hipfon  and  the  witnefs)  how  dare  they 
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have  fuch  a  Toft  feat  ?" — and  ordered  the  bolfter  to 
be  taken  from  them.  Mr.  Fitzgerald  then  went 
down,  and  the  witnefs  faw  him  no  more  that  night. 
He  heard  him  very  frequently.  He  heard  him 
call  ieveral  people  by  their  names,  as  a  ferjeant 
calls  men  on  a  parade ;  and  he  heard  the  men 
drink  his  health.  Afterwards  a  party  came  up  to 
relieve  the  guard,  and  they  regularly  relieved  each 
other.  They  remained  prifoners  all  night.  Mr. 
McDonnell  llept  fome  time.  The  witnefs  waken- 
ed him.  The  witnefs  never  had  flept  at  all.  Hip- 
ion  had  llept  a  little.  The  witnefs  faid  it  would 
loon  be  day.  There  was  a  pane  broke  in  the  win- 
dow, which  obliged  the  witnefs  to  fhut  the  mut- 
ters ;  he  was  obliged  frequently  to  fhut  them  from 
the  cold.  He  heard  Mr.  Fitzgerald  call  Scott — 
and  call  the  roll,  as  he  had  heard  it  before  ;  and  he 
heard  them  drink  as  before ;  this  was  about  five 
o'clock  in  the  morning  ;  the  day  near  clearing. 
The  window  is  not  immediately  over  the  hall-door  ; 
it  is  above  it,  on  one  fide  of  it.  At  day  he  faw  a 
number  of  men  regularly  drawn  up,  to  the  num- 
ber of  twenty  or  thirty.  He  faw  Andrew  Creagh 
and  James  Foy  fettling  them.  Mr.  Fitzgerald  and 
Mr.  Brecknock  came  to  the  flag  of  the  hall-door  ; 
through  the  broken  pane  he  heard  them  convert- 
ing ;  they  fpoke  in  French,  afterwards  in  Englilh, 
but  he  could  not  hear  what  they  faid,  but  the 
names  of  himfelf,  McDonnell  and  Hipfon  were 
feverally  mentioned.  He  heard  at  that  time  no- 
thing more  than  their  names.  Mr.  Fitzgerald  cal- 
led over  James  Foy  and  Andrew  Creagh,  who  were 
fettling  the  guard,  and  ordered  them  to  move  a 
little  higher,  about  ten  or  twelve  yards  above  the 
houfe.  There  was  fome  other  converfation,  which 
he  did  not  hear.    As  foon  as  the  guard  were  fet- 
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tied,  Yr.  Fitzgerald  gave  them,  Foy  and  Creagh, 
orders,  u  If i bey  fkw  any  refcue,  or  colour  of  a  refcue* 
be  fur e  they  jboot  the  prijoners,  and  take  care  of  them? 

[By  the  dire&ion  of  the  Court,  Gallagher  repeat- 
ed tins  lail  part  of  his  teftimony;  and  at  the  de- 
fire  cf  one  of  - the  Jury  repeated  it  a  third  time.] 

When  thefe  orders  were  given,  Mr.  Fitzgerald 
iaid  to  Mr.  Brecknock,  °  Ha!  we  lliall  foon  get 
rid  of  them  now      and  Mr.  Brecknock  replied, 
*'  Oh,  then  we  mail  be  eafy  indeed."    After  the 
guard  was  fettled,  Mr.  Fitzgerald  called  back  An* 
drew  Creagh,  and  when  Creagh  came  within  about 
ten  yards  of  him,  he,  Mr.  Fitzgerald,  faid,  "  An- 
sifew,  be  fure  you  kill  them — Do  not  let  one  of 
the  villains  efcape."    Andrew  anfwered,  "  Oh, 
never  fear,  pleafe  your  honour."    There  was  no- 
body then  with  the  witnefs,  McDonnell  and  Hip- 
Ion,  but  Fulton.    A  man  came  up  to  the  witnefs 
and  faid,  he  was  fent  by  Mr.  Fitzgerald's  directions 
for  Fulton ;  Fulton  went  away,  and  the  man  ftaid 
with  hrm.    The  witnefs  went  out  again,  and  faw 
Mr.  Fitzgerald  and  Brecknock  along  with  him. 
Fulton  then  returned,  and  faid,  "  You  muft  be 
tied  and  brought  off  to  a  magistrate."    It  was  then 
a  few  minutes  before  fever*  o'clock,  for  they  were 
brought  down  exattty  at  feven  by  his  watch.  Hip- 
run  s  right  arm  was  tied  to  his  left  one^  by  a  fmali 
kind  of  cord  whieh  the  weavers  call  trums.  Mc. 
DonneH  faid  it  was  hard  to  be  fo  near  CauMebar, 
and  not  to  be  brought  there.    He  defired  to  know 
vi  here  he  was  to  go  to.    Mr.  Fitzgerald  faid,  he 
would  foon  know,  that — t  he  con  liable  had  direc- 
tions.   Mr.  McDonnell  was  put  on  horfeback,  one 
j/>hr>  Murphy  leading  Iris  horfe  by  the  head  ;  Mur- 
phy had  the  bridle  in  his  left,  and  a  fword  in  his, 
rj^ht  hand.    1  he  guards  were  in  fours  and  rives  ; 
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there  were  four  or  five  of  them  before  the  wiinel s , . 
Mr.  McDonnell  immediately  behind  the  witness, 
He  knew  of  the  guard  John  M* Mullen,  John  Ful- 
ton, William  Fulton,  one  Uing  or  Ewing,  one- 
Wallace  Kelly,  William  Kelly,  and  Andrew  Creagh. 
James  Foy  left  the  houfe  at  Turlogh  with  them. 
He  did  not  know  whether  Foy  continued  with 
them  or  not.  James  Matter fon  was  not  with  them.  • 
One  David  Simpfon  was  of  the  guard.  They  had 
not  gone  above  fifty  or  fixty  yards  from  the  houfe 
of  Turlogh  when  he  heard  Mr.  Fitzgerald  cry 
Hollo.  Fie  faw  James  Foy  then  follow  them.  The  . 
witnefs  had  thrown  his  eyes  conftantly  about  him.  . 
He  heard  Craig  order  the  guard  to  halt.  Jarnfs 
Foy  then  came  up  from  converfing  with  Mr.  Fitz- 
gerald and  fpoke  with  Craig  for  near  five  minutes. 
Foy  walked  with  them.  The  witnefs  cannot  tell 
how  far.  The  guard  walked  on  with  the  witnefs, 
McDonnell  and  Flipfon  for  about  four  hundred 
yards  from  the  houfe  at  '"Furlough  till  they  cavne  to 
a  place  called  Gurthnefuila.  The  witnefs  was  ve- 
ry watchful  in. confequencecf  the  direction  he  had 
heard  Mr.  Fitzgerald  give.  From  the  time  the 
witnefs's  quitting  the  houfe  at  'Furlough,  he  h:ul 
been  fure  of  death.  He  looked  towards  the  re  ;r 
and  faw  them  in  motion,  and  heard  a  (hot,  which 
from  his  confufion  he  thought  to  be  fired  by  one 
of  the  rear  guard.  And  he  was  Hill  fully  fure  it 
was  one  of  the  rear  guard.— Before  he  had  feen, 
this  (hot  he  faw  Andrew  Craig  fhove  a  perfon  ; 
and  he  believes  the  perfon  whom  Craig  fhoved 
was  the  perfon  who  fired  that  (hot.  He  heard  the 
fnot  immediately  after  feeing  Craig  give  the 
(hove.  And  he  then  heard  Andrew  Craig  fay, 
There  is  a  (hot.  They  are  refcuing.  Shoot  them. 
—Immediately  then  he  faw  a  fecond  {hot  fired  - 
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from  the  rear.  He  then  threw  up  his  eyes  to- 
wards McDonnell,  and  faw  his  mare  working  as 
if  from  the  noife.  His  arm  was  weaving  as  if 
broken.  He  then  faw  another  fhot  fired  at  Hipfon, 
which  hit  him  in  the  left  fide  and  paffed  through 
his  body.  And  he  believes  by  the  fall,  Hipfon 
broke  the  chord  which  tyed  the  witnefs  and  him 
Together.  He  could  not  be  fure  who  fired  that 
fhot,  but  thinks  it  was  a  tall  man  whofe  face  he 
did  not  know.  A  man  within  about  half  a  foot 
of  him  prefented  his  piece  at  him.  And  he  faw 
a  fhot  come  from  the  rear  guard  and  hit  that  man, 
and  wound  him,  and  the  man's  piece  then  went 
off  and  wounde  l  the  witnefs  in  his  arm  and  paffed 
along  his  coat.  Three  or  four  more  (hots  were  fired 
at  the  witnefs  and  Mc.  Donnell.  He  (till  kept 
looking  at  McDonnell.  He  faw  Murphy  ftrug- 
ling  with  the  mare  on  which  Mc  Donnell  rode. 
He  turned  McDonnell's  breaft  to  the  party.  The 
mare  plunged  and  Murphy  was  thrown  down. 
McDonnell  then  galloped  off,  crying  murder, 
and  for  mercy.  The  witnefs  ran  off  after  him 
for  forty  yards  or  thereabout.  Some  of  the  party 
cried  out,  "  God  damn  their  fouls,  they  are  es- 
caping, why  do  you  not  moot  them."  There 
were  feveral  mots  fired  at  the  witnefs  in  the  forty 
yards  that  he  ran.  One  of  the  (hots  was  very- 
remarkable.  He  was  fure  it  was  from  the  blun- 
derbufs,  from  the  manner  in  which  the  road 
was  torn  up.  The  witnefs  threw  himfelf  into  a 
ditch  with  his  heels  uppermoft  and  lay  as  if  dead. 
He  faw  the  party  purfuing  Mc  Donnell  and 
Avearing  mo  ft  fhocking  oaths,  they  will  efcape. 
When  he  thought  they  were  all  gone  by  him, 
he  looked  about  him  in  hopes  to  efcape  through 
the  fields.  He  crept  over  the  wall  in  as  low  a  man- 
ner as  he  cculd.    He  law  fome  of  the  party 
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round  Hipfon.  He  favv  Cox  and  Matter fon  there, 
and  a  man  on  a  grey  horfe.  The  witnefs  thought 
to  get  down  to  the  water  and  efcape  by  fwimming. 
He  law  Richy  Law  on  Mc.  Donnell's  horfe. 
Law  cried  out,  O  you  may  now  return,  for  by 
God  lie  is  dead  in  earned.  The  next  perfon  he 
1W  was  one  Huiton,  who  ufed  the  fame  worus. 
Some  more  of  them  returned  and  afked  where  the 
fellow  with  the  blue  coat  was.  The  witnefs  wore  a 
blue  coat.  By  God,  fays  Sal  try,  here  he  fell  into  this 
bufti,  and  if  he  had  not  life  he  could  not  move  ;  they 
then  leaped  over  the  wall,  and  fome  of  them 
leaped  over  the  witnefs,  but  the  attention  of  one 
of  them  being  brought  back  to  the  road,  he  faw 
the  witnefs,  which  as  foon  as  the  witnels  perceiv- 
ed he  begged  his  life.  The  witnefs  was  then 
brought  to  the  road  ;  William  Fulton,  who  had  a 
blunderbufs  in  his  hand,  was  for  putting  the  wit- 
nefs to  death  ;  the  witnefs  begged  of  Hufton  to 
protect  his  life,  who  faid  he  could  not  interfere, 
and  rode  off  from  him  to  the  houfe  at  Tur lough. 
He  fpoke  in  extremely  moving  terms  to  the  guard, 
fome  o(  them  pityed  him,  others  infitted  upon  his 
going  to  the  houfe  at  Turlough,  and  he  went  back 
there  againft  his  will ;  as  he  went,  the  witnefs 
flipt  himfelf  before  Cox,  fo  as  to  fave  himfelf 
from  being  fhot  from  behind.  As  he  came  towards 
Mr.  Fitzgerald,  he  faw  Hutton  gallop  off  towards 
Caftlebar  ;  when  he  came  up  to  Mr.  Fitzgerald,  he 
fell  upon  his  knees,  and  begged  to  be  fpared  for 
the  fake  of  his  long  family.  Mr.  Fitzgerald  bid 
the  witnefs  gee  up,  for  "I  may  be  moved,  leave 
off  your  womanitti  tricks."  When  the  witnefs 
was  brought  into  the  parlour,  he  faw  Mc.Connell, 
the  man  who  was  wounded,  and  who  fhot  at  and 
wounded  the  witnefs,  and  fomebody  taking  down 
what  McaCorjneil  faid.  They  flopped,  and  Mc, 
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Cornell  was  taken  up  (lairs — Mr.  Brecknock  faid 
in  Mr.  Fitzgerald's  prefence,  that  this  was  a  y cry 
heinous  affair  ;  that  the  witnefs  could  be  puniffted 
for  being  guilty  of  fo  heinous  a  circumftance  as  a 
refcue — Mr.  Fitzgerald  faid  he  had  fent  for  a  fur- 
geon,  Mr.  Lindfey,  and  for  a  coroner  ;  tfie  furgeon 
to  look  at  the  man  that  was  wounded,  and  at  his, 
the  witnefs's  arm — Mr.  Fitzgerald  then  went  out, 
and  fhortly  after  returned.  There  was  a  kettle  in 
the  room,  Mr.  Fitzgerald  faid  to  the  witnefs,  he 
had  better  drink  fomething — by  the  fmell,  the 
liquor  was  whifkey,  Mr.  Fitzgerald  brought  it 
down — he  heard  Mr.  Fitzgerald's  health  drank — 
Mr.  Fitzgerald  returned,  and  alked  the  witnefs, 
would  he  drefs  his  arm  himfelf  ?  the  witnefs  faid, 
tl  No,"  he  would  wait  until  the  furgeon  came,  as 
he  had  no  things  to  drefs  hirmelf,  and  it  would 
put  him  to  double  pain.  Fitzgerald  and  Breck- 
nock went  out  and  chattered  iu  French,  they 
returned,  and  feveral  of  the  party  came  in,  and 
fnewed  feveral  of  the  places  where  they  were 
wounded.  Mr.  Fitzgerald  faid  this  is  a  very  unfor- 
tunate affair,  fee  what  they  have  got  by  it,  they 
have  killed  their  own  party,  and  hurt  none  but 
the  unfortunate  man  above  flairs — the  witnefs 
aflented  to  every  thing  they  faid.  Mr.  Brecknock 
faid  to  the  witnefs,  "  You  are  as  guilty  as  if  you 
had  a  gun,  and  refcued  yourfelf."  Scott  had 
brought  fome  water  for  the  man  who  was  wound-  * 
ed,  and  the  witnefs  drank  of  it,  and  alfo  fome 
wine  and  water,  after  he  feen  Mr.  Fitzgerald  drink 
— he  faw  Scotch  *"\ndrew  coming  up  on  a  mare 
towards  Turlough  ;  the  mare  was  the  fame  which 
had  been  met  by  the  witnefs  when  he  was  brought 
prifoner  to  Turlough — he  heard  Andrew  finging 
a  for?g,  and  crying  "  How  are  you  lads?  "  high  for  > 
the  bloody  North  for  ever."   Mr.  Fitzgerald  faid  he 
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Would  fend  for  Mr.  Bavnes ;  he  afterwards  faid, 
lie  had  got  a  note  from  Mr.  Baynes,  that  he  was 
ill;  he  deflred  the  witnefs  to  write  a  note  to  has 
brother,  which  the  witnefs  did  nut,  but  faid  he 
would  write  a  note  to  his  wife  to  make  her  eafy — 
Mri  Fitzgerald  faid  he'  would  fend  it  by  a  woman 
to  Catilebar,  Mr.  Fitzgerald  and  he  had  many  con- 
ventions, the  witnefs  flattered  Mr.  Fitzgerald,  and 
told  him  he  wifhed  him  to  be  his  friend,  for  there 
was  no  man  of  fpirit  in  the  county  but  himfelf, 
meaning  Mr.  Fitzgerald  ;  and  the  witnefs  faid,  he 
loved  a  man  of  fpirit.  Mr.  Fitzgerald  then  gave 
him  his  honour  that  he  would  not  profecute  him, 
and  that  when  the  magiflrate  came  he  would  him- 
felf  be  bail  for  him  ;  and  if,  as  he  believed,  it  was  not 
a  bailable  offence,  if  the  magiflrate  would  not  take 
bail,  he  would  contrive  to  let  the  witnefs  efcape. 
Neither  the  witnefs,  nor  McDonnell,  nor  Hipfon, 
had  any  arms,  nor  could  they  have  had  any  with- 
out his  knowledge  ;  nor  did  any  perfon  whatfoever 
make  any  oppofition  to  their  being  taken  before  a 
magiftrate. 

He  'was  crofs  examined  by  Mr.  Calbeck. 

Hipfon  had  a  gun  when  he  left  Cafilebar;  he 
gave  it  to  one  of  the  fervants  at  Mr.  McDonnell's. 
Hipfon  was  a  fhoe maker  ;  he  had  been  formerly  <# 
*  dragoon.  Mr.  Fitzgerald  faid  he  would  fend  a  wo- 
man to  Cafilebar,  becaufe  he  might  naturally  fup- 
pofe,  that  fome  ill  ufage  would  happen  to  his 
people  from  the  conduct  of  that  day.  He  fre- 
quently faw  Mr.  Fitzgerald's  people  in  Caftlebar, 
and  he  was  fure  that  not  two  days  before  this  af- 
fair, Mr.  Fitzgerald's  people  would  not  fuffer  any 
injury  at  Caftlebar.  The  witnefs  ihut  the  doors  of 
the  houfe  ofBallyvara;  no  fhots  ever  were  fired 
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out  of  the  hbufe';  Mr.  Fitzgerald's  gun  was  not 
riifcharged  there.  They  confulted  at  one  time  to 
take  them  before  Bollingbroke.  He  believes  he 
never  heard  a  word  of  a  man  of  the  name  of  Mur- 
phy having  fvvorn  examinations  againft  them.  He 
could  form  no  belief  whether  any  fuch  examina- 
tions were  fworn.  He  had  heard  afterwards  that 
fuch  examination  were  fworn,  but  could  not  tell 
w  hether  there  were  or  not ;  not  having  feen  them 
he  could  form  a  belief  of  a  fact  not  within  his  own 
knowledge,  when  a  man  of  truth  told  him  it,  but 
not  when  he  was  told  by  perfons  as  infignificant 
as  himfelf.  He  believes  that  examinations  were 
fworn  againft  him  before  a  magiftrate,  and  does 
not  know  but  there  might  be  warrants  upon  them. 
The  reafon  that  was  given  for  their  not  going  to 
Mr.  Bollingbroke's,  as  it  was  too  late,  was  not 
given  until  after  they  were  brought  to  Turlogh. 
The  witnefs,  nor  McDonnell,  nor  Hipfon,  did  not 
agree  to  go  to  Turlogh.  The  party  faid  they 
would  bring  them  to  a  magiftrate,  but  did  not 
name  Mr.  Bollingbroke  at  'furlough.  Robinfon 
was  againft  their  going  that  night.  There  was  a 
centinel  always  upon  them  (McDonnell,  Hipfon, 
and  the  wTitnefs).  The  centinel  was  not  Foy — 
Fulton,  Newing,  or  Ewing,  and  Wallace  Kelly,  were 
centinels.  Fulton  was  in  the  room,  and  did  not 
vinder  the  witnefs  from  looking  out  of  the  window. 
His  face  was  to  the  place  of  the  pane  ;  he  could 
fee  as  well,  but  not  hear  as  well,  as  if  the  window 
were  up.  He  faw  Mr.  Fitzgerald  perfectly,  be- 
caufe  there  was  a  little  porch  outfide  of  the  door, 
and  he  flood  outfide  of  the  porch;  the  window 
was  at  one  fide  of  the  porch  ;  the  wall  of  the  porch 
could  not  cover  Mr.  Fitzgerald  from  his  view,  his 
fiturjion  prevented  it  from  covering  him.  The 
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witnefs  could  not  tell  whether  Mr,  Fitzgerald's 
party  were  disciplined,  he  never  faw  them  perform 
the  manual,  or  go  through  any  manoeuvres  ;  feve- 
ral  of  them  faw  him  looking  from  the  window, 
they  did  not   perceive  it  to  be  of  any  confe- 
quence,  whether  he  looked  or  not.  The  only  rea- 
fon  he  could  give  for  his  fafety  was,  that  the  provi- 
dence of  God  was  greater  than  their  power.  He 
knew  that  perfons  could  be  concealed  behind  the 
walls, but  he  did  not  believe  that  there  were  perfons 
there  for  the  purpofe  of  refcuing  him,  Mr.  Mc 
Donnell  or  Hipfon.    Mr.  Fitzgerald  did  give  him 
.wine  and  water.    The  word  fettled  made  ufe 
of  by  Mr.  Fitzgerald  might  mean  to  punifi  them 
by  law,  but  he  did  not  believe  that  was  Mr.  Fitz- 
geralds  meaning.  He  believed,  that  the  cafe  which 
Mr.  Fitzgerald  faid  was  not  bailable,  was  the 
murder  which  happened  in  confequence  of  the 
refcue.  He  faw  a  great  mob  come  to  Mr.  Fitzger- 
ald's houfe,  but  he  did  not  fee  chairs  or  tables,  bro- 
ken, or  the  houfe  difmantled ;  but  he  faw  doors 
broken.  He  himfelf  was  then  fafe.  He  remembers 
feeing  Mr.  Ellifon  at  Turlough.  He  could  not  re- 
collect the  people  who  came  to  liberate  him.  He 
himfelf  helped  to  look  for  Mr.  Fitzgerald.  There 
was  a  charge  againft  him  of  a  capital  crime,  but  he 
did  not  believe  that  Mr.  Fitzgerald  could  identify 
him.  By  the  virtue  of  his  oath  the  charge  againft 
him  had  no  more  effect  upon  him  than  if  there  had 
been  no  fort  of  profecution  againft  him  ;  nor  can 
he  form  any  belief  whether  any  perfon  could  prove 
his  being  prefent  at  the  affray  in  the  Goal. 
To  a  queftion  from  one  of  the  jurors. 
IJe  anfwered  it  was  impoffible  for  them  to  pro- 
sure  any  perfon  to  refcue  them,  for  they  were  not 
permitted  to  fpeak  to  any  perfon. 
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To  a  queftion  from  the  court. 
He  anfwred,  that  the  party  were  taking  the  pri- 
towards  Sligo  ;  and  from  Caftlebar  to  Turlogh,  is 
three  miles. 

The  Second  witnefs  for  the  Profecution,  W.  Kelly> 
examined  by  Mr.  Patter/on. 

The  witnefs  lived  in  February  laft  in  Turlough, 
the  eftate  of  George  Robert  Fitzgerald.  James 
Toy  came  to  him  on  the  20th  of  February  lafl, 
and  delivered  a  meflage  to  the  witnefs,  that  Mr. 
Fitzgerald  wanted  a  word  with  him.  He  went  to 
Turlough,  and  faw  Mr.  Fitzgerald.   He  fa  w  him. 
in  his  own  parlour,   there  were  ten  or  twelve 
people  with  him.   There  were  fire-arms,  guns  and 
blunderbuffes  in  the  room  with  him.    Mr.  Fitz- 
gerald told  the  witness  that  he  had  a  warrant  for 
Patrick  Randle  Mc.  Donnell,  Charles  Hipfon, 
and  the  two  Gallagher's.    He  defired  them  to  go 
to  Mr.  Mc  Donnell's  houfe,  and  take  them  prifon- 
ers,  and  if  they  faw  them  in  the  houfeto  break  it 
open,  for  the  warrants  allowed  it ;  and  if  they 
made  their  efcape  or  fled,  to  be  fure  to  thoot 
them.    Before  they  fet  out  each  man  got  a  glafs 
of  Spirits  in  the  parlour.    They  left  Mr.  Fitz- 
gerald in  the  houfe  of  Turlough.  He  faw  Mr. 
Fitzgerald  next  in  Ballyvarry.  Before  he  reached 
Ballyvary  he  heard  many  mots.    Mr.  Mc.  Don- 
nell, Charles  Hipfon,   and  Andrew  Gallagher 
were  in  cuftody  of  Mr.  Fitzgerald's  men  when 
the  witnefs  came  up.    They  were  tied  by  Mr. 
Fitzgerald's  directions;    Hipfon  and  Gallagher 
were  tied,  and  at  fir  ft  Mr.  Mc.  Donnell;  but  he 
was   afterwards  loofed   and  put  on   his  horfe. 
Mr.  Fitzgerald  did  nothing,  but  faid  he  was/<W 
that  he  had  them  in  cuftody.    He  cannot  tell 
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what  time  they  came  into  Turlough  ;  they  were 
there  all  night,  they  were  fent  away  between 
feven  and  eight  in  the  morning — he  was  a  ftran- 
ger  in  the  place;  and  did  not  know  many  of  them. 
John  Fulton,  William  Fulton,  Andrew  Craig,  and 
David  Simpfon  were  of  the  guard.  Andrew  Craig 
told  him,  he,  the  witnefs,  was  to  be  put  in  the 
front  of  the  guard,  and  bid  him  not  to  look  be- 
hind, or  regard  what  pafled,  but  go  ftrait  forward. 
Before  they  fet  our,  they  received  directions  to  go 
to  Mr.  Bollingbroke's,  and  Mr.  Fitzgerald  told 
them,  that  if  any  operation  or  refcue  happened,  to 
fhoot  the  prifoners.  At  about  a  quarter  of  a  mile 
from  Mr.  Fitzgerald's,  a  man  next  to  him,  one  Mc. 
Connell,faid  he  heard  a  fhotor  two,  and  the  witnefs 
heard  Craig  cry  a  refcue — The  witnefs  heard  two 
fhots  more.  He  turned  about,  and  law  Craig  and 
Fulton  fire,  and  faw  Gallagher  and  Hipfon  fail* 
and  James  Mc.  Connell  fell  alio.  He  faw 
Mc.  Donnell  coming  by  him  on  the  left  hand 
fide  of  the  road,  crying  Murder  !  lave  my  life  ! 
and  Craig  cried  he  would  have  his  life.  He  faw 
Mc.  Donnell  flopped  by  a  man  with  a  hatchet ; 
and  faw  Craig  purfue  him.  A  young  man  had 
hold  of  the  mare,  and  Knox's  boy  brought  him 
(Mc*  Donnell)  a  drink  of  water  in  a  noggin,  and 
then  went  into  Knox's  houfe  to  gee  him  aifiltance. 
Craig  then  came  up,  and  prefented  his  piece  ac 
Mc.  Donnell,  and  the  witnefs  cried  Murder! 
Andrew*  don  t  hurt  the  Gentleman  more.  Craig 
then  fwore  he  would  drive  the  contents  through 
his  foul,  and  fired  the  contents  at  him.  Mc.  Don- 
nell did  not  live  fifteen  minutes*  Craig  faid, 
u  Long  he  has  deferved  that."  The  arm  thac 
Was  next  to  Andrew  was  not  broken  before  the 
fliot*   After  thefhot  it  appeared  to  be  broken* 
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There  was  no  man  on  the  road  but  their  owfi 
party. 

He  was  crofs- examined  by  Mr.  Burke. 

He  thought  he  was  going  to  do  a  legal  ad — He 
went  innocently — One  Hogan  took  him  prifoner 
— He  thought  it  was  better  for  him  to  turn,  than 
to  let  innocent  people  fufFer.  He  did  not  fwear 
to  fave  his  life — Nobody  had  ever  told  him,  that 
unlcfs  he  told  the  truth,  he  would  be  hanged — 
He  never  remembers  to  have  faid  to  Moran,  the 
Gaoler,  that  Mr.  Fitzgerald  was  a  good  matter. 

To  a  Queftion  put  by  one  of  the  Jurors, 
he  faid, 

That  Mr.  Mc  Donnell's  arm  when  he  faw  him 
at  the  Bridge  of  Kilnacarra,  did  not  appear  to  be 
broken  before  Craig  (hot  at  him. 

Third  Witnefs  for  the  Profecution,  Andrew  Craig, 

Examined  by  Mr.  Attorney  General. 

He  lived  on  the  20th  of  Feb.  with  Mr.  Fitzgerald* 
He  was  fent  by  Mr.  Fitzgerald,  on  the  day  before 
McDonnell  was  fhot  laft,  to  collectfome  men,  the 
Tenants.  He  Mr.  Fitzgerald  wanted  them  to  take 
Mc.  Donnell,  Andrew  Gallagher,  and  Charles  Hip- 
fon.  He  did  colled  them;  and  Mr.  Fitzgerald's 
fteward  gave  them  fome  whifkey.  Mr.  Fitzgerald 
defired  them  to  take  them,  McDonnell,  Gallagh- 
er, and  Hipfon,  at  the  peril  of  their  lives,  let  the 
confequertce  be  what  it  would.  Mr.  Fitzgerald  cal- 
led to  the  witnefs  and  fpoke  to  him.  He  defired 
the  witnefs  to  tell  Fulton  and  Mc  Mullen  to  fhoot 
the  prifoners  in  the  taking,  and  when  they 'were 
(hot  to  bring  in  all  their  arms  >  and  not  to  break 
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the  Houfe,  for  it  would  be  a  good  Houfe,  for  a 
Minifter.  Not  to  make  a  botctfd  job  of  it  as  it 
had  often  been  before,  for  he,  (Fitzgerald  him- 
felf,)  would  go  und  moot  him,  (Mc  Donnell.) 
through  the  center  of  the  heart,  but  that  he  muft 
ftand  clear  to  fave  Fulton  and  Mc  Mullen.  They 
went  to  Mc  Donnell's,  and  found  he  had  been 
there.  There  were  two  common  men  in  the 
Houfe.  They  took  feven  or  eight  guns  from  it  and 
went  to  the  bridge,  from  whence  they  faw  Mc 
Donnell,  Andrew  Gallagher,  and  Hipfon,  on  a 
hill.  The  men  were  for  going  down  to  take 
them.  The  witnefs  bid  them  come  back.  Some 
of  the  party  afked  him  if  he  had  natural  feeling, 
or  was  he  a  coward  ?  The  witnefs  fent  a  meiTen- 
ger  to  Mr.  Fitzgerald,  and  told  him  he  v/ould 
go  to  Breafy,  Mr.  Fitzgerald  was  not  at  Tur- 
lough.  The  witnefs  underftood  that  Mr.  Fitz- 
gerald was  gone  another  way  in  fearch  of  them. 
The  witnefs  went  home  to  get  a  Horfe.  He  re- 
ceived a  meffage  that  Mc  Donnell  and  his  party 
were  pinned  at  Bally  vara.  He  fett  off  and  found 
them;  and  Foy  faid,  now  we  are  joined,  whoe- 
ver has  a  mind  not  to  aflift,  let  him  lay  down 
his  arms.  Seven  or  Eihgt  mots  were  then  fired 
at  the  Houfe  of  Ballyvara.  Mr.  Fitzgerald 
wasabout2oo  yards  off,  in  a  hollow,  in  difguile,  in 
a  common  man's  coat.  There  was  no  body  with 
him  but  Scot.  After  the  (hots  a  meflage  came 
up  from  Mr.  Fitzgerald,  to  know  what  they 
were  doing.  The  Conftable  and  others  then  broke 
the  doors  open,  went  in  and  took  Mc  Donnell, 
Gallagher,  and  Hipfon.  Mc  Donnell  afked  to 
be  brought  before  a  Juftice.  Mc  Donneil  was 
not  tied,  he  rode  upon  his  own  mare.  Before  they 
went  to  the  Houfe  at  Turlough,  Mr,  Fitzgerald 
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took  the  witnefs  afide  and  faid,  they  had  better 
take  rhem  to  Mr.  Bollingbroke's  and  fhoot 
them  by  the  way ;  that  it  was  a  very  bad  managed 
job  that  they  had  not  been  fhot  in  the  taking.  The 
witnefs  faid  it  might  be  better  managed  by  ta- 
king them  to  Turlough  ;  and  Mr.  Fitzgerald  con- 
fented.  The  witnef*  begged  as  a  favour  to  him- 
felf  to  be  permitted  to  turn  Gallagher  away.  Mr. 
Fitzgerald  parted  from  them  when  they  came  to 
the  Houfc  at  Turlough.  John  Chawner  fent  for 
the  witnefs  and  defired  him  to  call  for  his  maf- 
ter.  They  met  in  the  garden  at  Turlough  with 
Chawner,  Mr.  Fitzgerald  mentioned  to  the  wit- 
nefs to  fend  the  prifoners  out  upon  Jight,  that  is, 
that  minute,  that  Chawner  might  moot  them. 
The  witnefs  was  defired  to  look  for  Chawner's 
former  gun.  He  fearched  for  and  found  it;  and 
Chawner  loaded  it  with  a  brace  of  bullets.  It 
was  agreed  to  fend  them  out  directly.  Chawner 
was  to  moot  Mc  Donnell.  Fulton  and  Mullen 
to  fhoot  the  other  two.  When  the  witnefs  was 
almoft  leaving  them  he  fpoke  for  faving  Gallagh- 
er. Chawner  agreed  and  mentioned  it  two  or 
three  times,  to  which  Mr.  Fitzgerald  anfwered, 
No9  Jhoot  the  covey ;  the  covey  !  dead  dogs  tell  no 
tales!  Chawner  was  in  the  hay  yard  waiting  for 
them  to  come  out.  Chawner  propofed  to  fhoot 
them  up  ftairs ;  and  to  pretend  they  had  attemp- 
ted to  efcape.  At  12  o'clock  at  night,  he  wan- 
ted to  have  the  prifoners  fent  out,  that  he  might 
fhoot.  them.  The  witnefs  went  into  the  room 
where  the  prifoners  were,  and  having  turned 
out  the  guard  defired  Gallagher,  McDonnell, 
and  Hipfon,  let  what  would  happen  to  keep 
filent;  Mc.  Donnell  thanked  him;  and  the  witnefs 
faid,  a  (hut  mouch  makes  a  wife  — —  and  he 
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pointed  with  his  finger  to  his  head.  In  the  mor-» 
ningthewitnefs  called  up  Mr.  Fitzgerald,  who  bid 
him  feledr,  twenty  of  the  moft  active  men  amongft 
the  tenants.  He  did  fo  and  brought  them  to  the 
hail,  where  fpirits  of  whifkey  were  given  to  them. 
Mr.  Fitzgerald  told  him  the  affair  was  managed 
badly,  that  they  were  not  let  to  go  laft  night ;  the 
country  would  be  up  in  arms,  and  his  men  would 
be  mot ; — but  he  had  found  a  plan  to  have  the 
prifoners  mot  like  dogs.  His  plan  was,  firft  to 
charge  a  gun  with  two  fingers  and  a  half  of  pow- 
der, and  frven  fingers  of  fmall  fnipe  fhot ;  and 
then  to  fend  a  man  on  with  that,  who  mould 
fire  from  the  wall  of  the  park,  with  directions  to 
fire  at  and  fpare  none.  It  would  /marten  them  up 
to  bufinefs ;  the  party  would  think  it  a  refcue,  and 
the  fmall  fhot  would  not  damage  them.  Mr. 
Fitzgerald  called  in  the  witnefs  ;  and  Mr.  Breck- 
nock brought  a  lawbook.  Mr.  Brecknock  point- 
ed out  a  place  in  the  book,  and  faid,  that  was 
what  he  (Mr.  Fitzgerald)  wanted.  Mr.  Fitz- 
gerald looked  at  the  book,  and  faid,  or  read  in  the 
book,  that  they  were  indicted  for  felony,  and  if 
any  attempt  was  made  to  refcue  them,  it  was 
lawful  to  (hoot  them.  Mr.  Fitzgerald  defired  him 
to  go  and  move  up  the  guard  further,  and  deliver 
thefe  directions  to  them,  which  the  witnefs  did. 
Mr.  Fitzgerald  defired  the  witnefs  to  go  to 
Fulton  and  tell  him  to  moot  McDonnell ;  and 
Mullen  to  moot  Hipfon ;  and  he  would  fend  Foy 
to  (hoot  Andrew  Gallagher.  The  witnefs  anfwer-. 
ed,  that  if  Foy  went,  he  would  not  go  ;  and  faid, 
that  he,  the  witnefs,  would  get  a  man  to  fhoot  An- 
drew Gallagher.  Shortly  after  the  witnefs  afked 
Chambers,  would  he  kill  a  man  for  him  ?  Chambers 
anfwered,  be  would  not  for  his  mafterys  efiate. 
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The  witnefe  fcud  the  charge  in  the  piece,  he 
w  ould  give  him,  would  Dot  kill  a  rat.  The  wit* 
ne£s  then  drew  it  to  ihew  him,  and  Chambers  con- 
ferred to  go  to  Fulton  and  Mullen.  As  they  went 
he  deL red  Chambers  not  to  tell  them,  bur  he 
had  a  good  charge.  At  the  hall  door  Mr.  Fitz- 
gerald defired  them  not  u  make  a  bctcbtd  piece 
ef  vzerk  cf  it,  as  ir as  often  done  before,  for  Mr, 
Mc'Donneit  and  he  could  not  tire  in  the  country 
together ;  and  if  McDonnell  was  not  (hot  he 
would  take  his  mare  and  quit  the  country.  Mr. 
Fitzgerald  deured  the  witneis  to  go  np  and  tic 
the  prifcaers.  The  witneis  laid  be  would  not ;  he 
never  tied  any  man.  None  were  tied  but  (beep* 
Sealers  and  robbers,  Hipfon  and  Gallagher  were 
tied  together,  and  McDonnell  rode  on  his  mare. 
Murphy  led  him,  John  Fulton.  John  MoJlen.  Da- 
yid  Simpibn,  Kelly,  Do  rain,  John  Fohender,  him- 
fclf  and  Murphy,  were  of  the  guard.  Foy  was  fcnt 
after  him  when  he  was  about  two  hundred  yank 
from  the  houfe,  with  a  menage,  that  the  witneft 
bad  before  talked  of  laving  Andrew  Gallagher  j 
that  he  might  as  well  let  the  whole  efcape, — that 
no  fuch  motion  (houldbe  made.  The  witneis  called 
to  the  guard  to  lhorten  their  ftep,  but  they  did  not 
mind  him. .  A  (hot  was  fired  about  two  or-  three 
hundred  yards  from  the  deer-park-gate,  by  one 
of  Mr.  Fitzgerald's  party. — One  Netty,  or  Lelry, 
a  clerk,  who  had  drawn  leafes  for  Mr.  Fitzgerald, 
fired  that  (hot.  That  was  the  ihot  which  was  to 
fjzdrte*  the  party  up  to  bafincas.  The  witneis 
got  directions  before,  when  that  {hot  was  fired* 
to  cry  out  a  refcue9  and  he  did  fb. — Hipfon  was 
(hot  by  Mullen.  Chambers  firaL — One  cf  the 
men  of  their  own  party  had  a  fpleen  againft  ano* 
ther,  and,  as  the  witneis  fupposes,  took  an  op- 
portunity, 
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portunity,  and  killed  their  own  man.    The  wit- 
nefs faw  Mc  DonneU's  mare  rearing  in  Murphy's 
hand  ;  his  bread  towards  them. — Three  of  the 
party  fired  at  him     -believes  Fulton  to  be  one  of 
them  ;  the  (hot  took  effect,  for  the  witnefs  faw 
one  of  his  (Mc  Donneli'sJ  arms  flinging  as  if 
broke.  Mc'Donnell  Hed  towards  Kilnacarra.  The 
witnefs  does  not  know  whether  he  (Mc  Donnelly) 
was  flopped  or  not.    The  witnefs  went  to  a  fhoe- 
maker's  houfe,  and  borrowed  the  fhoe- maker's 
mare,   and    purfued  McDonnell.    The  witnefs 
overtook   him.     Fired  at  him.     He  was  fhot 
dead. — The  party  left  Gallagher  behind.  Some 
others  of  the  party  took  Gallagher  home  to  Tur- 
lough.   Gallagher  had  got  home  before  the  wit- 
nefs.   The  witnefs  met  a  man  who  had  Mc  Don- 
neU's mare,  whom  he  fent  to  know  what  was  to 
be  done  with  the  dead  bodies.  The  witnefs  fawMr. 
Fitzgerald,  who  faid,  they  had  made  a  bad  job  to 
ieave  Andrew  Gallagher  alive  to  hang  them  all ; 
That  muft  not  be.    Gallagher  mould  be  fent  to  a 
juftice  and  (hot  on  the  road  ;  the  witnefs  faid  he 
would  not  do  it,  they  mould  kill  him  fir  it.  He 
(Gallagher)  had  made  a  penetrating  fpeech,  and 
if  Mr.  Fitzgerald  did  not  pity  him,  to  pity  his 
wife  and  children,  for  his  children  would  be  fa- 
therlefs,  and  his  wife  a  widow.    The  witnefs  at! 
length  fettled  with  his  matter  to  fend  Gallagher 
to  Hufton's.     The  witnefs's  reafon  for  faving 
Gallagher  was  his  friendfhip  for  him, — Gallagher 
had  inoculated  his  children,  and  given  them  me- 
dicines,    The  witnefs  knew  of  other  attempts 
made  upon  Mr.  Mc  Donnell  by  Mr.  Fitzgerald, 
one  in  particular  immediately  previous  to  the  laft 
ahazes. 


N 
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Mr.  Burk  objected  to  giving  evidence  of  this 
kind,  as  Mr.  Fitzgerald  had  been  already  indict- 
ed, tried  for  and  acquitted  of  that  offence. 

The  Court  over- ruled  the  objection,  declaring 
that  a  witnefs  had  a  right  to  give  evidence  of  every 
thing  that  fhewed  Malice  in  Mr.  Fitzgerald. 

Andrew  Craig.  The  firft  attempt  he  knew  of  Mr. 
Fitzgerald,  upon  Mc  Donnell,  was  fhortly  before 
thclafl:  affizes,  on  the  day  that  Mc.  Donnell  paffed 
by  the  pound,  and  had  a  converfation  with  Mr. 
Fitzgerald.    Shortly  after  Mr.  Fitzgerald  defired 
the  witnefs  to  charge  a  mufket  with  flt*gs,  for  he, 
Mr.  Fitzgerald  wanted  it  to  fhoot  otters  ;  the 
witnefs  did  f©,  and  then  went  to  fhoot  magpyes. 
When  he  returned  he  was  afked  by  Mr.  Fitz- 
gerald if  Mc.  Donnell  had  gone  by — He  told  Mr. 
Fitzgerald  he  belived  not.  The  witnefs  then  went 
into  the  fcullery  and  drew  the  charge  out  of 
the  mufket  he  had  loaded  for  Mr.  Fitzgerald,  and 
put  in  a  little  turf,  and  chewed  paper  inftead  of 
the  balls.    He  went  home  to  his  own  houfe  in  the 
evening,  and  found  one  of  his  childern  burnt. 
He  returned  to  Mr.  Fitzgerald's  to  get  fome  white 
lead  and  oyl,  to  put  to  his  child,  and  went  to 
the  hay- loft  for  that  purpole.    He  heard  the  two 
Mc.  Dcnnells  ride  by,  talking  of  peace  and  quiet- 
nefs.  He  faw  a  man  from  the  corner  of  the  houfe 
ihoot  at  Mc.  Donnell ;  and  he  faw  that  man  return 
to  Mr.  Fitzgerald,  and  heard  Mr.  Fitzgerald  fay  to 
him,  "  Good  night,  my  faithful  friend  Foy." 
When  the  witnefs  came  from  the  ftables,  Mr. 
Fitzgerald  afked  him  what  he  had  been  doing  ? 
the  witnefs  faid,  he  had  come  left  any  thing  was 
amifs  amongft  the  horfes.  Mr.Fitzgerald  afked  him 
if  he  had  hard  a  {hot.  The  witnefs  faid  not.  When 
he  came  the  next  morning  to  Turlough,  he  was 
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afkcdby  Mr.  Fitzgerald  if  he  had  heard  any  news. 
The  witnefs  faid  he  had  heard  very  bad  news  ; 
that  Mc.Donnellwas  (hot  pafling  by  the  road  three 
inches  in  his  head.  Mr.  Fitzgerald  faid,  damn 
the  drunken  fcoundrel,  he  had  been  hurt  by  fome 
of  his  own  party.  Mr.  Fitzgerald  wanted  the  wit- 
nefs to  fwear  that  Mc.  Donneil  had  fired  the  fir  ft 
fhot.  The  witnefs  refufed  it,  faying  no,  let  the  man 
who  fired  it  fwear.  A  ball  happened  to  be  found 
on  the  road,  which  was  preferved,  and  fome  holes 
on  the  houfe  fhewn  as  marks  of  fhooting.  The 
next  attempt  he  knew  upon  Mc.  Donneil  was  ■>  He 
and  Fulton  were  dire&ed  to  go  to  Chancery  Hall. 
They  went  there  nine  or  ten  times  in  order  to  fhoot 
at  Mc.  Donneil,  one  night  that  they  went  there 
three  of  the  windows  were  open,  and  Fulton  faid, 
"  Bad  luck  to  you  who  left  the  windows  open  if 
you  knew  what  we  were  about."  Another  night 
Fulton  feemed  very  dull,  he  faid  his  father  had  loft 
every  thing  by  coming  into  that  country,  and  if 
he  (Fulton)  did  not  fhoot  Mc.  Donneil,  Mr.  Fitz- 
gerald would  turn  them  off,  but  the  witnefs  would 
rather  lofe  every  thing  than  fhoot  at  a  man.  The 
witnefs  told  him  there  was  a  way  to  fettle  all  that, 
which  was  to  fire  in  at  the  windows  when  nobody 
was  in  the  room,  and  it  would  be  talked  of  as  an 
attempt  upon  Mc.  Donneil.  Fuiton  did  fo,  and 
the  witnefs  rode  off  and  told  Mr.  Fitzgerald  that 
there  was  bad  news,  that  Fulton  had  fired  into  Mr. 
Mc.  Donnell's  houfe,  and  the  witnefs  was  afraid  he 
was  taken.  Mr.  Fitzgerald  feemed  rather  to  bemoan 
the  lofs  of  a  gun  and  cafe  of  piflols,  that  Fulton 
had  with  him,  than  Fulton's  being  taken.  He 
knew  of  another  attempt  on  Mr.  Mc.  Donneil. 
He  (Fitzgerald)  ordered  him  to  go  to  Keelogues 
and  fhoot  Mc.  Donneil  out  of  a  brogue-maker's 
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houfe.  On  another  occafion  he  had  directed  Mul- 
len and  Fulton  to  fhoot  Mc.  Donnell.  At  one  time 
when  the  witnefs  objected  to  doing  this  kind  of 
bufinefs,  faying  chat  he  was  a  man  who  had  a  fa- 
mily, that  he  had  a  good  character,  and  the  affair 
would  come  to  light,  Mr.  Fitzgerald  faid  fince 
he  was  fo  delicate,  to  fend  Murphy  to  him,  that 
he  might  fend  him  to  Cappcrary  Houfe  where 
John  Chawner  was  to  brng  Mc.  Donnell.  Chawner 
Jived  with  Mc.  Donnell  as  a  fportfman.  Chawner 
had  formerly  lived  with  Mr.  Fitzgerald. 

He  was  erofs- examined  by  Mr.  Owen. 

It  was  fince  he  came  to  goal  that  he  refolved  to 
give  evidence.  He  had  made  hisefcape.  He  was 
taken  near  Dublin.  He  could  not  tell  how  long 
fince.  Nobody  prevailed  with  him  to  make  his 
confeffion.  He  could  not  tell  why  he  did  not  make 
it  before  he  was  taken.  There  was  no  meiTage  ever 
fent  to  him  about  it.  He  never  had  anv  converfa- 
tion  with  the  Attorney  General.  Never  faw  him  but 
at  the  la  ft  atTizes,  and  at  Mr.  Conolly's  once  hunt- 
ing. No  perfon  ever  fpoke  to  him  about  confeffing. 
Mr.  Fitzgerald  toid  him  he  had  warrants.  Breck- 
nock pointed  out  the  place  in  a  law  book.  Mr. 
Fitzgerald  faid  it  was  an  act  of  parliament,  and 
that  it  was  lawful  to  fhoot  people  when  indicted 
for  felony.  The  witnefs  did  not  know  whether  they 
had  a  warrant  or  not.  Mr.  Fitzgerald  appointed  a 
place  to  fhoot  Mc.  Donnell  and  the  other  pnibners 
when  the  rejeue  fhot,  as  he  Mr.  Fitzgerald  called 
it,  fhould  be  fired.  The  witnefs  could  have  killed 
Gallagher  himfelf,  but  he  '  wifhed  to  keep  his 
hands  clean. — When  upon  other  occafioris  he  has 
had  fcruplcs,  Mr.  Fitzgerald  had  repeatedly  told 
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•him,  that  he  ought  to  obey  his  Mr.  Fitzgerald,  his 
matter's  orders,  and  that  no  judge  or  jury  would 
or  could  find  him  guilty  for  fo  doing.  The  witnefs 
had  hopes  of  being  faved  on  account  of  his  evi- 
dence. 

Fourth  witnefs  for  the  profccution. 

The  Rev.  Mr.  Ellison  examined  by  Mr.  Daly. 

He  took  the  information  of  Andrew  Craig  a- 
bout  a  month  ago.  Before  that  he  had  taken  his 
confeffion.  The  goaler  had  told  him  Andrew  Craig 
wifhed  to  fee  Mr.  Cuff,  James  Brown  and  the 
witnefs,  and  would  tell  nothing  till  they  all  were 
together.  Mr.  Ormfby  was  prefent.  Andrew  con- 
felt  in  much  the  fame  manner,  that  he  had  that  day 
given  evidence  upon  the  table.  He  faid,  he  hoped 
it  would  be  for  the  good  of  his  foul,  and  that  he 
hoped  Mr.  Cuff  would  make  intereft  for  him.  There 
was  no  promife  whatfoever  made  him.  Mr.  Cuff 
told  him  if  his  conduct  deferved  any  mercy  he 
would  apply  for  him  :  but  there  was  no  promife 
whatfoever  made.  He  took  Mr.  Thompfon  with 
him  upon  another  occafion,  that  he  might  have  a 
refpedlable  witnefs.  When  Andrew  fwore  the  in-1 
formation  there  was  no  promife  made  to  him. 

He  was  crofs-examined  by  Mr.  Stanly, 

Crate  had  made  his  confeffion  before  the  afiizes. 

o 

One  Heeny,  a  man  of  his  (Craig's)  own  chufing, 
drew  his  confeffion.  He  had  not  returned  his  con* 
feffion  to  the  Clerk  of  the  Crown.  He  had  kept  it 
till  the  Attorney  General  came  to  Cattlebar,  and 
then  gave  it  t<*  him;  and  the  Attorney  General 
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afterwards  returned  it  to  the  witnefs.  He  had 
kept  it  ever  fince.  He  never  had  compared  the 
confeflion  and  information,  but  from  his  memory 
they  correfponded.  The  information  was  written 
by  his  Clerk*  He  left  his  Clerk  to  take  down  the 
information  in  writing.  The  witnefs  examined 
Craig  over  and  over  again  by  the  written  exa- 
minations. The  witnefs  apprehended  Mr.  Fitz- 
gerald the  day  Mr.  Mc.  Donnell  was  killed. 
He  alfo  apprehended  Fulton.  He  did  not  examine 
him  at  the  time  of  apprehending  him.  The 
Gaoler  went  from  the  witnefs  for  the  warrants,  if 
Fulton  had  any,  and  brought  a  perfon  to  be 
witnefs  of  his  conduct.  The  Gaoler  brought  fe- 
veral  papers,  (which  the  witnefs  now  produced ;) 
three  of  the  warrants,  he  believes,  werefigned  by 
Alexander  O'Malley.  He  had  feen  his  hand- writ- 
ing as  a  Juftice  of  Peace.  One  of  the  warrants  he 
was  fure  was  the  hand-writing  of  Mr.  Boling- 
broke.  He  was  not  fure  whether  the  name 
William  Fulton  inferted  in  the  warrants,  was  or 
was  not  Mr.  Fitzgerald's  hand-writing  ;  but  be- 
lieved it  to  oe  his  hand-writing. 


Fifth  Witneft. 

The  Rev,  Thomas  Thompfon  examined  by  Mr.  Blojfet. 

He  knows  Andrew  Craig.  He  faw  him  in  the 
gaol  with  Mr.  Elliibn,  in  company  with  the 
Gaoler  and  the  Clerk,  who  took  his  depofition 
fairly.  There  were  no  promifes  made  to  him, 
he  heard  Craig  make  a  verbal  confeflion,  and  it 
was  the  fame  with  the  written  one.  The  witnefs 
had  applied  to  the  Attorney  General,  both  per- 
sonally 
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fonally  and  by  letter,  to  know  if  he  was  to  pre- 
pare Craig  for  eternity,  and  the  anfwer  he  re- 
ceived was,  that  he  was ;  and  the  witnefs  at  all 
times  told  Craig  fo,  and  Craig  always  adhered  to 
the  fame  ftory. 

He  was  cr  of s- examined  by  Mr.  Calbeck* 

It  was  natural  to  fuppofe,  that  he  (Craig)  was 
agitated  by  hopes  and  fears  of  life;  and  the  wit- 
nefs dared  fay,  he  might  have  been  fo. 

To  a  queftion  from  one  of  the  Jurors, 

He  faid,  he  never  heard,  that  any  perfon  made 
him  a  promife  of  any  thing  to  induce  him  to 
make  his  confeflion.  He  knew  one  of  the  perfons 
alluded  to  had  defired  him  to  tell  Craig,  that  he 
made  him  no  promife,  nor  gave  him  any  hopes. 
The  perfon  the  witnefs  now  alluded  to  was  Mr. 
Cuff. 

Here  the  Prosecution  clofed. 

Mr.  Calbeck  rofe  to  ftate  a  Cafe,  and  Mr.  Baron 
Power  objected  to  it  as  being  diforderly. 

The  Chief  Baron  faid,  that  he  did  remember  in 
the  cafe  of  the  White  Boys,  on  a  Special  Com- 
miflion,  Lord  Chief  Juftice  Clayton,  Mr.  Juftice 
Liil,  and  Mr.  Juftice  Malone  did  permit  a  Cafe 
to  be  ftated,  but  not  as  a  matter  of  right,  but 
as  a  matter  of  favour. 

Mr.  Baron  Power  when  at  the  Bar,  never  had 
feen  it  pradti fed,  when  on  the  Bench  never  had 
fuffered  it,  and  he  did  not  think  he  could  now 
permit  it. 

Mr.  Calbeck 
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Mr.  Calbeck  faid,  that  it  was  done  in  the  cafs 
of  the  Hearts  of  Steel, 

Mr.  Baron  Power  told  him  that  he  was  mifta- 
ken  ;  but  he  believed  not  wilfully.  He  the  Baroa 
had  himfelf  fat  upon  that  occafion  with  Lord 
AnnaJy  and  the  late  Chief  Baron  Fofter,  The 
late  Chief  Baron  Burgh  had  fpoken  very  ably  as 
to  points  of  law,  but  there  was  no  attempt  of  that 
fort. 

The  Prifoner  went  into  his  Defence. 


John  Scott,  the  firfi  ivitnejs  therein^  was  examined 
by  Mr.  Calbeck. 

He  lived  at  Turlough  with  Mr.  Fitzgerald. — 
Alexander  CTMalley  is  a  Juftice  of  Peace  for  the 
County  of  Mayoi  on  the  1 8th  Mr.  O'Malley  was 
at  Turlough,  and  figned  and  fealed  the  warrant 
then  produced  to  him. 

He  was  crofs '-examined  by  the  Attorney  General. 

He  was  fure  that  the  name  William  Fulton  in 
the  direction  of  that  warrant  was  not  Mr.  Fitz- 
gerald's hand-writing.  William  Fulton  wrote  his 
own  name,  and  not  the  Prifoner.  The  name 
William  Fulton  was  written  before  the  Warrant 
was  figned  and  fealed  by  the  Magiftrates. 

The  Clerk  of  the  Crown,  by  order  of  the 
Ccurr,  then  read  the  following  warrant. 

A  war- 
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A  warrant,  figned  Alexander  O'Maley,  dated 
18th  February,  1786. 

County  of  Mayo T  WHEREAS  I  have  this  day 
to  wit.  f  received  information  upon  oath, 
J  of  John  Murphy  of  Drina- 
nough  in  the  parifh  of  Killicommouge,  baro- 
ny of  Cavan  and  county  of  Mayo,  that  on  the  9th 
day  of  January  laft,  informant  was  commit- 
ted to  Caftlebar  gaol  on  a  falfe  occafion  of 
Patrick  Randal  Mc  Donnell  of  Caftlebar  afore- 
faid,  where  informant  was  neck-yoked  by  order 
of  faid  Mc  Donnell,  and  no  perfon  allowed  to 
bring  him  the  common  neceffaries  of  life,  nor  pen, 
ink  or  paper,  during  the  fpace  of  eighteen  or  twen- 
ty days :  during  which  time  he  wa^  vifited  feveral 
times  by  the  aforefaid  Patrick  Randal  Mc  Donnell. 
John  Gallagher,  Andrew  Gallagher*  William 
Melvin,  Robert  Metlan,  and  Charles  Hipfon,  all 
of  Caftlebar  aforefaid,  all  of  which  feveral ly  and 
repeatedly  threatened  to  take  informant's  life,  if 
he  did  not  fwear  that  George  Robert  Fitzgerald, 
Efq;  of  Turlough,  defired,  or  rather  commanded 
him  to  fire  a  fhot  at  the  aforefaid  Patrick  Randal 
Mc  Donnell. 

That  upon  fending  his  difcharge  to  the  gaoler, 
in  whofe  care  he  wac,  who  enlarged  him  ;  he  was 
met  by  the  aforefaid  Patrick  Randal  Mc  Donnell, 
who  mod  violently  and  felonioufty  feized  him 
and  dragged  him  back  into  the  body  of  the  gaol, 
and  taking  the  keys  from  the  gao'er,  locked  him 
in,  carrying  the  key  along  with  him  to  his  lodg- 
ing, and  fo  continued  to  keep  informant  in  confine- 
ment for  the  fpace  of  ten  or  twelve  hours,  without 
any  order  whatsoever  $  at  the  end  of  which  time 
fee  brought  a  frelh  committal  againft  him,  deli- 
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vering  the  keys  with  faid  committal,  to  the  gao- 
ler. 

Saith,  upon  being  lawfully  difcharged  a  fecond 
time,  he  was  met  by  faid  Patrick  Randal  Mc  Don- 
nell and  Hipfon  aforefaid,  who  feized  him  as 
aforefaid,  telling  him  that  he  would  lodge  him  in 
a  place  that  no  difcharge  would  or  could  releafc 
him  from  ;  upon  which  they  dragged  him  to  the 
houfe  of  Michael  Moran,  cabinet-maker  and  ale- 
houfe- keeper  in  Calllebar  aforefaid,  who,  upon 
feeing  him,  advanced  with  a  naked  fword  in  his 
hand,  fwearing  by  G — d  that  he  had  a  great 
mind  to  take  his  life  before  he  would  part  him  ; 
upon  which  he  was  dragged  up  ftairs  in  faid  houfe 
and  lodged  in  a  room  therein,  where  there  was  a 
ftrong  guard  of  the  aforefaid  banditti  placed  over 
him,  which  guard  forced  him  to  creep  in  under 
a-  table,  where  they  watched  or  guarded  him 
with  nine  guns  or  bayonets,  fix  or  eight  cafe  of 
piftols,  and  four  halberts. 

That  the  faid  Patrick  Randal  Mc  Donnell  gave 
{trier,  orders  to  the  aforefaid  guard  or  bandnti, 
that  in  cafe  there  fhould  be  any  lawful  demand 
made  by  informant,  that  they  might  take  away 
his  life,  and  let  thofe  that  made  fuch  a  demand 
take  his  corpfe,  which  informant  believes  they 
would  have  done  were  it  not  for  the  interpofuion 
of  the  high  fheriff  that  enlarged  him. 

Thefe  are  therefore  in  his  majefty's  name  {trip- 
ly charging  and  commanding  you  the  under-nam- 
ed, upon  fight  hereof,  to  apprehend  the  bodies 
of  Patrick  Randal  Mc  Donnell,  John  Gallagher, 
Andrew  Gallagher,   William  Melvin,  Robert 

Metlan, 
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Metlan,  Charles  Hipfon,  and  Michael  Moran, 
and  them  or  any  of  them  fo  apprehended,  you 
are  to  bring  before  me,  or  fome  other  of  his 
majefty's  juftices  of  the  peace  for  faid  county. 
And  for  fo  doing  this  mall  be  your  fufficient  war- 
rant. Given  under  my  hand  this  1 8th  day  of  Fe- 
bruary, 1786.  Signed, 

ALEX.  O'MALLEY. 

To  all  high  and  petty  conftables  in  faid 
county,  efpecially  to  William  Fulton  and 
his  amftants,  this  to  execute. 

He  alfo  read 

A  warrant,  figned  Alexander  O'Malley,  date$ 
16th  February,  1786. 

County  of  Mayo  1  WHEREAS  I  have  this 
to  wit.  f  day  received  information  upon 
\  path,  of  John  Murphy  of  Dri«- 
nanough  in  the  parifh  of  Killicommouge,  ba- 
rony of  Cavan  and  county  aforefaid,  on  the 
9th  day  of  January,  as  the  informant  was  ly- 
ing in  his  bed  in  his  own  houfe,  between  the 
hours  of  eleven  and  twelve  of  the  clock  at 
night,  he  was  greatly  alarmed  to  hear  both  the 
doors  of  his  faid  houfe  burglarioufly  broke  open 
at  once,  which  was  no  fooner  done,  than  he  per- 
ceived one  of  the  party  that  fo  forced  or  broke 
open,  the  fame  advanced  towards  the  fire,  and 
thereupon  taking  a  lighted  or  kindled  turf,  with 
which  he  lighted  a  candle  that  he  had  brought 
along  with  him,  which  was  no  fooner  done,  than 
informants  bed  was  furrounded  by  a  banditti  of 
armed  men,  namely,  John  Gallagher,  Andrew 
Gallagher,  William    Melvin,  Robert  Metlan, 

Alex- 


(    io8  ) 


Alexander  Mc  Donnell,  and  Charles  Hipfon,  all 
of  Caftlebar  in  faid  county,  (which  laft  mentioned 
Hipfon  commanded  the  aforefaid  banditti),  to 
feize  informant,  which  they  did  accordingly,  and 
dragged  him  moft  inhumanly  out  of  his  faid  bed, 
each  and  every  of  them  aiding,  affilting,  and 
abetting  one  another. 

That  the  aforefaid  Andrew  Gallagher  aided, 
amfted  and  abetted  by  the  aforefaid  banditti,  did, 
then  and  there  moft  wantonly,  wilfully  and  felo- 
nioufly  fire  a  fliot  from  a  piftol  loaded  with  gun- 
powder and  leaden  flugs,  or  leaden  fliot,  called 
Swan  drops,  at  informant,  with  an  intention  to 
jake  away  his  life,  without  afligning  any  reafon 
whatfoever ;  which  treatment  they  perfifted  in 
without  intermiffion  untill  they  brought  him  into 
Caftlebar  aforefaid.  Upon  which  they  brought 
him  to  the  houfe  or  lodging  of  Patrick  Randal 
Mc  Donnell,  into  whofe  prefence  they  immedi- 
ately conveyed  him. 

That  the  faid  Patrick  Randal  Mc  Donnell  of- 
fered him  a  reward  of  300I.  fterling,  if  he  would 
fwear  or  make  affidavit,  that  George  Robert  Fitz- 
gerald, Efq;  of  Furlough,  defired  or  command- 
ed him  to  fire  a  fliot  at  him  the  faid  Patrick  Ran- 
dal Mc  Donnell ;  and  finding  that  informant- 
would  by  no  means  perjure  himfelf  for  any  re- 
ward whatfoever. 

That  he  the  faid  Patrick  Randall  Mc  Donnell 
did  then  and  there  make  oath  on  the  Holy  Evan- 
•  gelift,  that  if  informant  did  not  fwear  or  make 
oath,  as  he  defired  him,  that  he  would  erecl:  a 
gallows  and  hang  him  on  the  fpot  j  at  the  fame 
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time  calling  for  a  rope,  in  order  to  perpetrate  or 
put  his  wicked  and  felonious  defign  in  execution, 
-which  faid  rope  was  brought  unto  him  by  Hip- 
fon  aforefaid ;  on  fight  of  which  informant,  know- 
ing by  common  report,  that  the  faid  Patrick 
Randal  Me  Donnell  was  wicked  and  defperate 
enough  to  hang  him,  was  put  into  bodily  dread 
and  fear  of  his  life,  and  more  efpecially  as  the 
faid  Patrick  Randal  Mc  Donnell  is  a  juftice  of 
the  peace.  And  did  wickedly  and  felonioufly 
with  a  facred  oath,  threaten  to  hang  informant; 
and  the  more  fo,  becaufe  informant  well  knew 
that  the  faid  Patrick  Randal  Mc  Donnell  then 
did,  and  ftili  doth  entertain  and  affociate  with  a 
numerous  armed  banditti,  for  the  purpofe  of  an- 
noying the  laws,  to  the  great  terror  qf  the  whole 
country. 

Thefe  are  therefore  in  his  majefty's  name,  ftricU 
ly  charging  and  commanding  you  the  undernam- 
ed, on  fight  hereof,  to  apprehend  the  body  of 
Patrick  Randal  McDonnell,  Andrew  Gallagher, 
John  Gallagher,  William  Robert  Metlan,  Alex- 
ander Mc  Donnell,  and  Charles  Hipfon,  and 
them,  or  any  of  them  fo  taken,  you  are  to  bring 
before  me,  or  fome  other  of  his  majefty's  juftices 
of  the  peace  for  faid  county,  to  be  dealt  with  ac- 
cording to  law.  And  for  your  fo  doing  this  mall 
be  your  fufficient  warrant.  Given  under  my 
hand  and  feal,  this  1 8th  day  of  February,  1786. 

Signed, 

ALEXANDER  OMALLEY. 

To  all  high  and  petty  conftables  in  faid 
county,  efpecially  William  Fulton  and  his 
afTiftants,    This  to  execute. 

The 
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The  Rev.  Mr.  tillifon  was  again  examined  

He  had  frequently  feen  Mr.  Boliingbroke  write 
— a  Paper  was  produced  to  him,  it  was  figned  by 
Mr.  Boliingbroke. 

The  Clerk  of  the  Crown  by  direction  of  the 
Court,  then  read  a  Warrant  figned  by  John 

BoLLINGB  ROKE. 

County  of  Mayo  ?  By  John  Boliingbroke,  Efq-,  we 
to  wit.        3  °f  bis  Majejlfs  Juftices  of  the 
Peace  for faid  County* 

Whereas  I  have  this  day  received  information 
upon  oath  by  Patrick  Browne  of  Clougher,  in  the 
parifh  of  Turlough,  Barony  of  Carra,  and  Coun- 
ty aforefaid,  that  on  the  twelfth  day  of  December 
inftant,  between  the  hours  of  feven  and  eight  of 
the  Clock  at  night,  as  this  Informant  was  fitting 
in  a  Houfe  in  Capparany,  in  the  Parifh  of  Tur- 
lough,  Barony  of  Carra,  and  County  aforefaid, 
which  Houfe  his  Matter,  George  Robert  Fitzger- 
ald, Efq;  ordered  him  to  take  Care  of,  together 
with  the  Farm  annexed  to  it,  he  was  on  a  fudden 
alarmed  to  fee  the  Door  of  faid  Houfe  molt  forci- 
bly and  burglariouQy  broke  open  by  three  Men, 
namely?  Charles  Hipfon,  Cordwainer,  John  Keefe, 
and  James  RafTerty,  Yeomen,  all  of  Chancery 
Hall,  in  the  Parifh  of  Turlough,  Barony  of  Carra, 
and  County  aforefaid,  which  laid  laft-mentioned 
RafFerty*  had  a  lighted  or  kindled  Turf  in  his 
hand,  with  intention  to  fee  the  faid  Houfe  on 
fire,  as  Informant  verily  believes  had  he  not  been 
there  •>  and  upon  entering  laid  Houfe,  they  im- 
mediately placed  themfelves  infide  of  the  Door 
with  Guns  and  Piftols  in  their  hands,  which  they 
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Jio  fooner  had  done,  than  the  afore-mentioned 
Hipfon  defired  his  Comrade  the  aforefaid  Rafferty 
10  bring  him  a  Candle,  which  they  had  brought 
with  them,  and  upon  lighting  faid  Candle,  they 
made  a  general  Search,  and  finding  nothing  in 
faid  Houfe,  they  told  this  Informant,  that  if  they 
had  met  with  any  Arms  the  Property  of  George 
Robert  Fitzgerald,  Efq;  of  Turlough,  that  they 
would  have  taken  and  carried  them  away.  Infor- 
mant further  faith,  that  they  put  him  in  fuch 
dread  and  fear  of  his  life,  that  he  abandoned  faid 
Houfe  next  morning,  and  further  faith  not. 

These  are  therefore  in  his  Majefty's  name, 
ftrictly  charging  and  commanding  you  the  under- 
named Perfons  upon  fight  hereof  to  apprehend 
the  Bodies  of  Charles  Hipfon,  John  Keefe,  and 
James  RalFerty,  and  them  or  any  of  them  fo  ap- 
prehended you  are  to  bring  before  me,  or  fomc 
other  of  his  Majefty's  Juftices  of  the  Peace  for 
faid  County,  to  be  dealt  with  according  to  Law, 
and  for  you  and  every  of  you  fo  doing,  this  fhall 
be  your  fufficient  Warrant.  Given  under  my 
Hand  and  Seal  this  26th  Day  of  December, 
1785. 

JOHN  BOLLINGBROKE. 

(Seal.) 

To  all  High  and  Petty  Con- 
Jlables  in  Jaid  County  ef- 
pecially  to  William  Ful- 
ton and  his  Ajfiftants  this 
to  execute* 

Scof 


(     "2  ) 


Scot  was  again  examined  on  the  direR  by  Mr, 
Calbeck* 


He  was  in  the  Houfe  of  Turlough,  on  the 
2  ift  of  February,  when  Hipfon,  Gallagher,  and 
Mc  Donnell,  were  going  away  ;  it  was  half  pad 
8  when  Brecknock  came  from  his  bed.  Breck- 
nock was  not  up  when  they  went  away,  he  might 
have  been  up  before  the  witnefs  faw  him. 

He  was    again    cr of s- examined  by  the  Attorney 
General. 

He  came  from  Bengal,  with  Mr.  Charles 
Lionel  Fitzgerald,  in  the  year  1771.  He  lived  in 
the  family  ever  fince,  there  was  no  perfon  prefent 
when  Mr.  O'Mealey  figned  the  warant,  but  Mr. 
O'Mealey,  Mr.  Fitzgerald,  and  the  witnefs  j  the 
witnefs  brought  a  candle.  One  Paddy,  Mr. 
O'Malley's  Clerk,  drew  the  warrant,  he,  the 
Clerk  was  not  there.  The  Clerk  wrote  the  war- 
rants in  the  kitchen.  When  the  witnefs  brought 
in  Fulton,  Fulton  put  his  own  name  in  the 
warrant.  Fulton  writes  a  pretty  hand.  O'Mal- 
ley  fwore  Murphy,  and  Murphy  put  his  mark 
to  the  warrant,  both  were  done  in  the  kitchen. 
O'Malley  brought  up  the  warrant  and  figned  it 
in  the  Parlour.  The  warrants  were  g-iven  to 
Fulton  by  Mr.  O'Malley,  to  execute.  Fulton 
put  them  into  his  pocket.  O'Mealey  did  not 
give  them  to  Mr.  Fitzgerald. 

Second- 
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Second  Witncfs  in  the  Defence, 

Edward  Billon,  Efq-}  examined  by  Mr.  Burke. 

On  the  20th  of  February  laft,  he  was  near 
Ballyvara.  He  lay  the  night  before  at  Mc  Ma- 
nus's,  on  his  way  from  Caftlebar  to  the  county 
of  Galway,  where  his  own  Houfe  is.  He  faw  a 
parcel  of  men  on  the  Lands  of  Red-hills,  with 
flicks  and  weapons  in  their  hands,  he  thought 
they  might  be  in  purfuit  of  a  mad  dog.  He  faw 
Mr.  Fitzgerald,  on  the  lands  of  Red  hills  joining 
the  bog.  Mr.  Fitzgerald's  fervant  was  along 
with  him.  After  he  met  Mr.  Fitzgerald,  he 
made  a  fhort  way  as  the  witnefs  thought  to  Mino- 
la.  The  witnefs  heard  two  or  three  fhots,  and 
was  coming  towards  the  Houfe  of  Ballyvara,  when 
Mr.  Fitzgerald,  galloped  up  to  him  and  laid, 
you  had  better  not  go  forward,  for  they  are  firing 
out  of  that  Houfe.  He  faw  no  Ihot  fired  from 
the  Houfe  of  Ballyvara.  He  heard  five  or  fix 
fhots  fired.  And  on  reflection  he  thought  he 
mult  have  been  killed  if  he  had  gone  through 
Ballyvara.  He  knew  Mc  Donnell  and  Gallagher, 
but  did  not  know  Hipfon. 

To  a  queflion  from  one  of  the  Jurors. 

Mr.  Fitzgerald,  did  not  appear  to  have  been  in 
difguile,  he  had  a  brown  coat  on.  As  the  witnefs 
believes,  it  was  a  furtout,  wrapper  or  riding 
coat ,  and  was  fuch  as  a  gentleman  might  wear  ; 
He  did  not  obferve  Mr.  Fitzgerald  to  have  any 
arms.    Mr.  Fitzgerald  rode  with  a  ftick. 
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Third  Evidence  for  the  Defence. 

The  Rev.  Henry  Henry ,  examined  by  Mr*  Owent. 

On  the  20th  of  February  he  was  at  Mr.  Fitz- 
gerald's houfe  at  Turlough.    He  was  there  when 
Mc.   Donnell,    Gallagher,    and    Hipfon  were 
brought  there.    He  heard  a  converfation  between 
Mr.  Fitzgerald  and  the  prifoners.    The  prifoners 
ex  pre  (Ted  a  wifh  to  know  what  was  againft  them. 
Mr.  Fitzgerald  read  a  part  of  fome  papers  which 
the  witnefs  believed  to  be  warrants  to  them  in 
the  prefenee  of  Mc.  Donnell — Hipfon  and  Gal- 
lagher in  an  infulent  manner  told  Mr.  Fitzgerald 
they  did  not  regard  his  charges — Mc.  Donnell 
exprefled  a  wifh  to  be  brought  before  a  Magiftrate. 
Mr.  Fitzgerald  thought  it  unfafe  to  fend  them  at 
night  for  fear  of  a  refcue — there  were  chairs  offer- 
ed to  the  prifoners.  When  the  witnefs  was  at  din- 
ner he  found  the  prifoners  had  been  fent  up  flairs. 
Mr  Fitzgerald  fent  a  meflage  to  Mr.  Mc.  Don- 
nell to  know  if  he  chofe  any  thing,  and  the  an- 
fwer  which  was  given  to  Mr.  Fitzgerald  was  that 
Mr.    Mc.  Donnell  did  not  choofe  to  eat  any 
thing.    The  witnefs  flept  at  Turlough — he  was 
there  when  the  account  of  the  killing  came  to  Tur- 
lough— Mr.  Fitzgerald  was  at  his  own  houfe 
when  Mc.  Donnell  and  Hipfon  were  killed — the 
witnefs  was  at  Turlough  when  Mr.  Gallagher 
was  brought  back  there — he  heard  no  directions 
relative  to  a  relcue— he  faw  the  guard  on  the 
morning  of  the  accident — he  was  Handing  about 
the  door  with  Mr.  Fitzgerald — the  witnefs  rofe 
about  fun  rife,  between  feven  and  eight  o'clock 
— Mr.  Fitzgerald  was  up  before  the  witnefs — the 
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witnefs  paflcd  in  and  out  of  the  houfe — he  heard 
no  directions  given  to  the  guard — the  guard  flood 
at  the  right  hand  of  the  houfe  nearly  oppofite  to 
it — he  did  not  fee  Mr.  Brecknock  before  Mr. 
Gallagher  was  gone — Mr.  Brecknock  to  the  belt 
of  this  witnefs's  knowledge  was  in  his  room,  ar,d 
to  his,  the  witneffts  feeing,  was  not  about  the 
houfe. 

He  was  crofs  examined  by  Mr.  Attorney  General. 

He  faw  the  warrants  on  the  table  with  Mr. 
Fitzgerald  when  he  read  them — he  does  not 
know  from  whofe  cuftody  Mr.  Fitzgerald  got 
them. 

To  a  queftion  from  one  of  the  Jurors. 

He  knew  Scotch  Andrew — he  faw  him  at  Tur- 
longh — he  never  was  much  with  Mr.  Fitzgerald 
— he  flept  there  the  night  before  the  accident. 

Fourth  witnejs  for  the  Defence. 

John  Love  examined  by  Mr.  Stanley* 

He  lives  at  Clantubbcret — he  remembers  the 
21  ft  of  February — he  rofe  by  the  break  of  day  in 
order  to  meet  his  daughter,  whom  he  had  lent 
for  to  Strabane,  as  he  was  going  through  the  field 
called  Gurtnefulla,  ne  faw  feveral  men  to  the 
number  of  about  twelve,  near  Gurtnefulla,  they 
were  walking  infide  the  wall.  There  was  Terence 
Mc.  Donnelland  Patrick  Randal  Mc.  Donneli's 
gardener,  and  fome  other  followers  of  Mc.  Don- 
nelly infide  of  the  wall  in  the  park.   They  were 
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walking  backward  and  forward,  and  the  witnefs 
hid  himfelf  behind  a  thorn  bufh  They  were  be- 
tween him  and  the  wall  leading  to  the  crofs  roads. 
He  was  afraid  of  his  life  to  go  on.  Some  little  time 
after  he  heard  them  fay,  if  Mr.  Mc.  Donnell 
would  come  they  would  foon  free  him,  by  (hoot- 
ing Fitzgerald  and  fome  of  his  Northerns.  At 
fome  considerable  time  after  he  faw  them  fire  o- 
ver  the  wall.  There  were  high  ftones  at  the  bot- 
tom of  the  wall  on  which  they  got,  and  laid  their 
guns  on  the  wall  and  fired.  He  heard  murder 
cried  on  the  road,  the  men  who  had  done  this  had 
fcattered  themfelves  down  through  a  wood  lead- 
ing to  Mr.  Mc.  Donnell's,  and  the  witnefs  went 
away  farter  than  he  came  and  knew  no  more  a- 
bout  it. 

He  was  crefs- examined  by  the  Attorney  General 

He  lives  at  Clantubberet  ;  it  is  an  out  fcout  of 
Mr.  Fitzgerald's  eflate.  He  faw  thefe  men  of  Mr. 
Mc.  Donnell's  before  fun-rife.  He  did  not  then 
number  them.  He  went  behind  the  bufh,  and  ftaid 
there  til]  it  was  light  enough  to  number  them — 
H  w  is  fo  friqhtened  at  feeing  them  that  he  hid. 
The  bulh  behind  which  he  hid,  was  about  feven- 
ty  yardsdiftant  from  them — He  went  there  before 
break  of  day.  He  heard  them  fay  they  would  free 
Mc.  Donnell,  and  fhoot  Fitzgerald  and  his  Nor- 
therns— he  faw  them  mount  on  the  ftones  and 
ihoot,  and  then  fcamper  away — he  did  not  go 
to  meet  Mijfey  his  daughter,  who  was  to  come 
from  Stmbanc — (he  did  not  come  on  account 
of  this  Rapparee  bufinefs.  He  was  fare  if  he  had 
gone  on  he  would  certainly  lofe  his  life.  He 
never  returned  to  tell   Mr.  Fitzgerald  and  his 
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men  of  the  danger — he  had  no  thought  of  any 
perfon  but  himfeif,  and  he  took  no  precaution 
about  Mijfcy  his  daughter — he  had  come  before 
when  Humphrey  George  was  taken  up,  to  prove 
that  he  (George)  was  not  on  the  guard  of  Gal- 
lagher and  the  prifoners,  becaufe  George  was 
at  Clantubberet,  when  he  the  witnefs  returned 
at  nine  o'clock.  He  had  lived  fixteen  years  in 
that  country,  and  never  was  before  a  court  in  that 
time. 

To  a  queftion  from  one  of  the  Jury. 

The  wind  blew  to  the  South-Weft  and  it  was 
pretty  windy,  the  men  were  to  the  fouth  of  him, 
the  men  could  hide  themfelves  if  they  pleafed, 
he  never  was  nearer  to  them  than  feventy  yards.  * 

Fifth  witnefs  for  the  Defence. 

Samuel  Mc.  Connelly  examined  by  Mr.  Burke. 

He  knew  James  Mc.  Connell,  he  was  his  fon, 
he  is  dead.  Upon  being  afked  by  Mr.  Burke 
what  was  the  caufe  of  his  death  ? 

The  Court  interrupted  Mr.  Burke  and  told  him 
that  if  it  was  only  to  prove  this  Mc.  Connell  was 
killed  in  this  affray  it  was  no  part  of  the  matter 
in  iffue  and  Mc.  Connell  was  no  further  exa- 
mined. 

Sixth  Evidence  for  the  Defence. 

Judith  Kilgallin  examined  by  Mr.  Calbcck. 

She  lived  at  Turlough  in  February.  She  re- 
members the  dav  that  Mr.  Mc.  Donnell  was  fliot. 

She 
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She  was  up  early  in  the  morning  ;  fhe  faw  Mr. 
Fitzgerald  early  ;  me  faw  him  frequently  fhe  did 
not  fee  Mr.  Brecknock  out  of  his  room  till  after 
eight  o'clock  -f  fhe  did  not  fee  him  and  Mr.  Fitz- 
gerald converfe  together;  fhe  heard  Fitzgerald 
direct  the  party  to  take  the  prifoners  to  Mr.  BoU 
lingbroke's,  and  to  do  nothing  contrary  to  law. 

John  Scot  was  called  again,  and  examined  by  Mr. 

Calbeck. 

He  knows  the  room  where  Gallagher,  Mc  Don- 
nell  and  Hipfon  were  confined.  He  mut  and 
nailed  up  the  mutters,  becaufe  there  was  a  broken 
^pane  in  the  window ;  the  mutters  were  not  opened 
until  after  the  gentlemen  went  away ;  he  was 
forced  to  open  it  with  a  hammer. 

Judith  Kilgallin  was  called  again* 

She  knew  the  room  where  Mr.  Mc  Donnell 
and  the  other  prifoners  were.  There  was  but  one 
window  in  it*  A  piece  was  broken  out  of  one  of 
the  panes,  and  part  of  the  pane  was  in  the  win^ 
dow.  The  window  lhuts  were  {hut  and  nailed, 
and  not  opened  tiii  the  prifoners  went  away. 

She  was  cro/s* examined  by  Mr.  Daly. 

She  made  up  the  room  in  the  morning,  but  not 
in  the  dark  for  there  was*  a  candle  in  it — Scot  o- 
pened  the  window — fhe  was  not  told  by  any  bo- 
dy what  fhe  was  to  be  examined,  but  the  man 
who  brought  her  told  her  Scot  was  examined 
twice. 

Mr. 
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Mr.  Attorney  General  dated  to  the  Court,  that 
he  thought  it  neeeflary  to  rebut  fome  part  of  the 
evidence  that  had  been  adduced  upon  the  defence 
of  Mr.  Fitzgerald,  refpecYin£  the  warrants,  and 
then  called  Edmond  Mc.  Keal.  He  faid  that 
in  February  laft  he  was  in  Turlough,  he  acted  as 
clerk  to  Mr.  P'itzgerald.  [A  warrant  was  then 
produced  to  him.]  It  was  his,  the  witnefs's 
hand-writing,  except  the  name  William  Fulton, 
which  was  not  his  hand-writing.  Hefaw  the  war- 
rants figned  in  Fitzgerald's  parlour — Mr.  Fitz- 
gerald, Mr.  O'Malley,  Mr.  Brecknock,  Mur- 
phy and  his  wife,  and  Henry  and  the  witnefs  only 
were  prefent — Murphy  fwore  to  two  papers — they 
were  not  filled  up  when  O'Malley  figned  them — 
[He  was  then  (hewed  another  warrant  j— he  wrote 
that  paper  alfo — there  was  no  perfon  prefent,  but 
thofe  whom  he  had  already  mentioned  when 
O'Malley  figned  the  warrant — which  was  figned 
before  the  blank  was  filled  up — [Another  warrant 
was  produced  to  him] — It  was  his  hand- writing 
— [A  fourth  warrant  was  fhewn  him] — It  was  not 
his  hand-writing  — the  warrants  when  figned  were 
given  to  Mr.  Fitzgerald — he  did  not  know 
whether  Fulton  writes  or  not. 

He  was  crofs- examined  by  Mr,  Burke, 

He  was  told  by  one  James  McDonnell, he  would 
be  fummoned — the  witnefs  faid  that  he  might  fpare 
himfelf  the  trouble  of  iummoning  him  as  he  woultf 
come  of  himfelf, — the  witnefs  put  in  the  date  in 
the  parlour  ;  he  had  feveral  times  came  to  Mrs. 
Fitzgerald  to  afk  her  for  his  wages,  he  had  got 
four  guineas  in  part  payment  of  the  debt  due  to 
him, — the  whole  of  his  demand  was  iol.  7s.  6d. 
Mrs.  Fitzgerald  prom i fed  him  to  pay  the  remain- 
der, 
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der, — the  witnefs  had  faid  chat  he  would  be  re- 
venged on  Mr.  Fitzgerald. 

•  Andrew  Gallagher   was  again  produced.  He 

often  faw  Mr.  Fitzgerald  write, — he  faw  him 
write  feveral  times  the  21ft  of  February  laft.  He 
believes  the  name  William  Fulton,  inferted  in  the 
blank  to  be  the  writing  of  George  Robert  Fitz- 
gerald. 

Seventh  witnefs  in  the  defence,  Thady  Murphy  was 
examined  by  Mr*  Stanley. 

Is  a  prifoner  for  debt  in  the  Marfhalfea  of  Caf- 
tlebar, — he  knows  William  Kelly  ;  he  faw  him  in 
gaol  in  Caftlebar.  The  witnefs  heard  Kellv  fay  on 
iome  quarrel  with  the  gaoler,  that  he  wifhed  that 
he  had  broke  the  gaoler's  neck  for  hindering  him 
to  go  among  his  friends;  and  he  was  forry  that  he 
had  gone  againft  Mr.  Fitzgerald  ;  for  he  was  a 
good  landlord,  and  he  would  not  for  twenty  gui- 
neas that  he  had. 

Eighth  witnefs  for  the  defence,  Richard  Moore  was 
examined  by  Mr.  Owen. 
He  is  a  prifoner  in  the  Marfhalfea  of  Caftlebar, 
— he  heard  William  Kelly  fay,  that  he  would  not 
wifh  for  twenty  pound  or  twenty  guineas,  that  he 
had  any  thing  to  fay  to  the  affair  between  Mr. 
Fitzgerald  and  Mr.  Mc.  Donnell. 

Ninth  witnefs  for  the  defence,  examined  by  Mr. 
Calbeck. 

He  is  a  prifoner  in  the  Marfhalfea  of  Caftlebar, 
— he  knew  Kelly,  he  had  feen  him  in  the  prifon  ; 
lie  heard  him  fay  he  was  not  facisfied  with  what  he 
had  done,  and  that  he  would  not  for  twenty  gui- 
neas that  he  had  done  what  he  did. 

Here  the  defence  clcfed. 
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The  [Md  Chief  Baron  then  proceeded  to  charge 
the  jury  to  the  following  purport :  That  the  pri- 
foner,  George  Robert  Fitzgerald  ftood  indicted 
with  another,  for  having  of  his  malice  prepenfcd, 
■wilfully  and  traitoroujly ,  provoked,  Jlirred  up,  and 
procured^  Andrew  Creag  and  others,  to  flay  and 
murder  one  Patrick  Randal  Mc'Donnell,  in  the 
very  words  of  the  ftatute  of  the  10th  of  Henry 
VII.  and  the  indictment  proceeded  to  aver,  that  a 
murder  was  actually  committed  on  the  faid  Pa- 
trick Randal  McDonnell,  by  means  of  the  provo- 
cation, ftirring  up,  and  procurement  of  the  faid 
George  Robert  Fitzgerald. 

There  was  alfo  another  indictment  againfl  him 
of  a  fimilar  nature,  for  the  provocation,  ftirring 
up,  and  procurement  of  the  murder  of  Charles 
Hipfon. 

The  whole  was  but  one  tranfaction,  and  the  evi- 
dence went  to  both  the  indictments;  a  great  part 
of  what  had  been  ttated  in  evidence  on  the  table, 
had  been  merely  introductory — a  great  part  of 
it  was  not  material,  and  drawn  forth,  not  by  the 
examination  of  counfel,  but  from  the  eagernefs 
of  the  witnefles*  He  would  endeavour  to  felect 
fuch  parts  of  it  as  appeared  to  him  applicable  to 
the  cafe  before  the  jury,  and  was  happy  to  find 
that  fome  of  them  had  themfelves  taken  notes. 

The  Chief  Baron  then  went  thro'  the  material 
parts  of  the  evidence  except  that  given  by  An- 
drew Craig,  which  he  did  not  recapitulate, 
but  faid  he  would  leave  entirely  to  the  jury 
fubject  to  this  obfervation,  that  being  indicted 
for  the  fame  offence  himfelf,  and  a  princi- 
pal actor  in  it,  he  had  fworn  with  a  halter 
about  his  neck,  and  therefore  his  evidence  ought 
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r»ot  to  be  lightly  received,  but  weighed  in  the 
fcales  of  probability,  even  to  a  fcruple,  and  no 
further  believed  than  as  the  evidence  of  other 
witneffes,  where  they  fwore  to  the  fame  facts,  con- 
firmed it,  or  where  he  was  the  fingle  witnefs,  ren- 
dered it  probable.  He  faid  that  to  convict  the 
prilbner  of  the  offence  laid  in  the  indictment,  it 
was  necelTary  firft  to  prove  that  a  murder  was  com- 
nutced  by  perfons  named  in  the  indictment  or 
fume  of  them;  next  that  they  acted  by  the  pro- 
curement of  the  prifoner.  That  it  was  proved 
that  two  homicides  were  committed,  and  com- 
mitted by  fome  of  the  perfons  charged  on  the 
indictment,  with  that  fact ;  for  all  thofe  who 
were  named  by  the  witnefles  to  have  been  in  the 
guard,  when  that  fact  was  committed,  were  part 
of  the  fifteen  or  fixteen  charged  in  the  in* 
diet  men  t.  But  whether  thefe  homicides  a- 
inounted  to  murder  would  depend  partly 
on  evidence,  and  partly  on  matter  of  law  ;  that 
if  they  believed  the  evidence  for  the  crown,  the 
perfons  who  compofed  the  guard  had  directions 
to  moot  and  make  fure  of  their  prifoners,  if  there 
was  even  the  colour  of  a  refcue  ;  that  there  was 
in  truth  no  refcue  or  attempt  to  refcue,  but  mere- 
ly a  mot  fired  by  one  of  their  own  body  to  give 
the  appearance  of  a  refcue,  and  that  thereupon 
Hipfon,  though  bound  with  cords  and  unable  to 
refill  orefcape,  was  fliot  dead  upon  the  fpot,  and 
Mc'Donnell  fhot  in  the  arm,  and  when  lying  on 
the  bridge  helplefs  and  unrelifting,  difpatched. 
The  prilbner  indeed  attempted  to  jultify  thefe 
homicides,  by  proving  an  endeavour  to  refcue  by 
fome  friends  of  the  deceafed.  What  credit  John 
Love,  who  gave  an  account  of  this  tranfaction, 
to  which  he  was  the  fingle  witnefs,  deferved,  he 
muft  leave  to  the  jury  :  but  iuppofing,  according 
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to  the  evidence  of  that  witnefs,  that  twelve  men 
had  actually  came  and  fired  upon  the  guard,  were 
they  therefore  to  kill  their  prifoners  ?  certainly 
not.      They    might  perhaps    be  jufhifiable  in 
killing  the    affailants  but  not  in  killing  their 
prifoners,  who  neither  joined  in  the  refcue  nor 
made   the  lead   attempt  to   refcue.     He  con- 
ceived, that  to  kill  prifoners  charged    with  a 
miidemefnor  or    arretted   by    civil   procefs  in 
cafe   of  flight  or   refcue,    would    be  murder 
or  manflaughter,  according  to  the  circumftances ; 
and  that  the  killing  a  prifoner  even  under  a  charge 
of  felony,  could  not  be  juftified,  but  where  his 
own  flight  or  refiftance  was  attended  with  circum- 
ftances which  fhewed  that  he  could  not  be  other- 
wife  overtaken  or  fecured.    The  killing  fhould 
not  appear  to  be  a  wanton  killing,  but  founded 
in  neceflity  for  the  execution  of  the  law,  and  the 
advancement  of  juftice. — But  what  was  the  charge 
againftthe  prifoners  here  ;  the  word  felonioufly  is 
introduced  into  two  of  the  warrants,  tho'  the  fact 
fbated  in  them  does  not  amount  to  felony.  They 
are  both  figned  on  the  fame  day  ;  and,  to  the 
fliame  of  the  commifTion  of  the  peace  !  by  the 
fame  magiftrate,  for  the  fame  fact,  and  purpofe  ; 
the  one  clearly  fupplemental  to  the  other.    It  was 
with  reluctance  that  he  obferved  upon  another 
warrant,  by  another  magiftrate,  that  the  word 
burglartoufly  appeared  upon  the  face  of  it,  tho'  up- 
on infpection  3  the  entry  charged  as  a  crime  upon 
the  warrant,  was  not  done  with  any  felonious  in- 
tent, and  fuch  an  intent  mud  always  appear,  in 
order  to  constitute  that  crime  which  is  denominat- 
ed burglary.    The  whole  feemed  one  connected 
plan,  to  give  a  colourable  foundation  for  the  kil- 
ling of  the  prifoners  :  he  meant  Hipfon  and  Mc 
Donnell;  and  he  had  no  doubt  but  that  in  point  of 
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law,  that  killing  under  all  the  chrcumftarices  of  the 
cafe  amounted  to  murder.  It  was  moft  neceffary 
to  fhew,  that  the  perfons  who  committed  this 
murder,  a  fled  by  the  procurement  of  the  prifoner ; 
and  of  this  there  was  abundant  evidence,  if  they 
believed  it. — Evidence  of  a  plot  laid  by  the  prifon- 
er againft  the  lives  of  the  deceafed  and  Gallagher  ■> 
a  plot  to  take  away  their  lives  under  colour  of  law ; 
— charges  of  felony  introduced  into  warrants 
when  no  felony  appeared  to  have  been  committed  ; 
— a  law-book  produced  by  Brecknock,  and  a  paf- 
fage  red  out  of  it  by  the  prifoner,  to  fhew  that  it 
was  lawful  to  moot  a  prifoner  charged  with  felony, 
in  cafe  of  a  refcue. — Evidence  of  great  joy  ex- 
preffed  by  him  when  the  unhappy  men  were  taken 
under  thefe  warrants.  Evidence  of  directions 
given  by  him  to  be  fure  to  kill  them  if  there  was 
even  the  colour  of  a  refcue.  Evidence  of  a  mara 
refcue  contrived  by  the  prifoner  for  the  purpofe. 
The  deceafed  killed  under  colour  of  this  refcue.— 
Evidence  of  great  diffatisfa&ion  expreffed  by  him 
at  the  efcape  of  one  of  the  unhappy  victims.  And 
the  horrid  expreflion  of  "  dead  men  tell  no  tales.1' — , 
All  this  and  more  had  been  laid  before  the  jury, 
and  was  fufficient  if  they  believed  the  witneffes  up- 
on whofe  credit  it  was  their  province  to  decide,  to 
bring  the  charge  of  procuring  the  murder  to  be 
committed,  home  to  the  prifoner.* 

He  then  obferred  upon  the  evidence  of  fomc 
witneffes  examined  by  the  prifoner,  to  impeach 
the  credit  of  the  witneffes  for  the  crown.  Whe- 
ther the  evidence  of  thofe  witneffes  contradicted 
that  of  the  witneffes  for  the  crown,  in  points  fo 
material,  as  utterly  to  deftroy  the  credit  of  the 
latter,  he  muff  leave  to  the  jury  to  determine. 
Upon  the  whole,  if  they  believed  the  witneffes 
for  the  crown,  they  ought  to  find  the  prifoner 
guilty  j  and  if  not,  they  ought  to  acquit  him. 
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Barcn  Power.  If  this  were  a  mere  queftion  of  facl, 
unincumbered  with  law,  he  fhould  not  trouble  the 
Jury  with  one  obfervation ;  but,  as  a  queftion  of  law 
of  importance  to  every  fubject,  and  which  feemed  not 
to  be  well  underftood,  was  involved  in  the  grneral 
queftion  for  the  confideration  of  the  Jury,  he  would 
ftate  what  the  law  was,  calling  upon  the  learned 
counfel  for  the  prifoners,  to  fet  him  right  if  he  mif- 
tated  any  one  rule  or  principle  of  law. 

The  crime  of  murder,  he  obferved,  had  been  made 
high  trcafon  in  this  kingdom  fo  long  ago  as  the  ioth 
year  of  King  Henry  VII.  not  as  lbme  ill  inform- 
ed hiftorims  fuppofe,  becaufe  murder  was  then  more 
frequent  in  Ireland  than  in  England,  but  becaufe  the 
benefit  of  clergy  was  then  allowed  in  mur- 
der both  in  England  and  Ireland,  and  as  it  was  found 
no  eafy  matter  in  England  to  exclude  murder  from 
this  privilege,  (for  it  was  not  until  the  reign  of  Henry 
VIII.  and  Edward  VI.  that  in  England  any  but 
the  unlearned,  who  leaft  knew  the  nature  of  the 
crime,  were  capitally  punilhed  for  murder)  the  le- 
giflature  in  Ireland  declared  murder  to  be  high  trea- 
son, to  which  the  benefit  of  clergy  never  did  at  com- 
mon law  extend. 

Murder  being  then  made  high  treafon  in  Ireland, 
this  rule  of  law  muft  neceflarily  have  followed  that 
"  every  ad  which  in  felony  made  men  acceflaries, 
will  in  high  treafon,  make  them  principals  "  but  the 
iegiflature  not  content  with  this  derivative  treafon, 
cxprefsly  declares — that  if  any  perfon  fhall  of  ma- 
lice prepenfe  provoke,  Jlir,  ox  procure  any  perfon  to 
murder  any  of  the  King's  fubjeth^  he  fhall  be  deemed 
a  traitor  attainted  of  high  treafon,  as  if  he  had  been 
guilty  of  treafon  ac/ainft  the  King's  perfon — it  is  on 
this  part  of  ioli  VII.  the  Prifoner  at  the  bar  ftands 
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indicted.  And  the  indictment  very  properly  alledges 
the  murder  to  have  been  committed.  Thus  the  crime 
oF  murder,  and  that  of  procuring  it  to  be  committed, 
is  made  one  and  the  fame  crime;  whereas  if  the  pro- 
curing murder  remained  an  acceflbrial  offence,  it 
would  not  in  confideration  of  law  be  the  fame  offence 
as  murder,  becaufe  the  offences  of  principal  and  ac  • 
ceffory  fpecifically  differ. 

Out  of  this  charge,  he  obferved,  two  queftions 
mufl  arife  ;  it  being  confeffcd  on  both  fides  that  an 
homicide  was  committed. 

Firft,  was  the  homicide  murder  ?  or  was  it  man- 
daughter,  or  juftifiable,  or  excufable  homicide  ? 

Secondly.  Did  the  prifoner  provoke ,  flir,  or  pro- 
cure any  of  thofe  perfons  named  in  the  indictment 
to  kill  Mr.  M'Donnell? 

If,  from  the  evidence  the  homicide  be  not  mur- 
der but  manflaughter,  or  juflifiable  or  excufable 
homicide,  there  will  be  an  end  of  the  prefent  in- 
dictment againft  the  procurer ;  the  prifoner  can- 
not be  faid,  to  have  procured  that  to  be  done, 
which  never  was  done.  With  refpetft  to  the  evi- 
dence, he  told  the  Jury,  that  whether  the  matters  of 
faff  aWedged  on  the  part  of  the  prifoner,  either  as  a 
juft ificatton,  excufe,  or  alleviation,  be  true  or  not, 
was  the  proper  province  of  the  Jury,  and  of  the 
Jury  only ;  but  whether,  if  true,  the  homicide  be 
juflifiable  or  not,  was  the  province  of  the  court. 
That  an  homicide  was  committed  was  confefled  on 
the  part  of  the  prifoner  :  but  that  the  perfons  who 
committed  it  were  guilty  of  murder,  is  denied  ;  and 
though  they  were  guilty  of  murder,  it  is  denied  alio 
ifm  the  prifoner  did  provoke,  ftir  up,  or  procure  any 
perfon  to  commit  that  murder. 

With 


(    "7  ) 


With  refpett  to  the  firft  queftion,  whether  thofc 
who  committed  the  homicide  were  guilty  of  murder 
or  not — he  obferved,  that  the  juflification  fet  up,  on 
their  parts,  was  this — that  McDonnell,  Hipfpn,  and 
Gallagher  were  prifoners  in  cuftody  of  the  lawr, 
charged  with  a  criminal  offence — that  a  refcue  was 
attempted  by  or  on  the  part  of  the  prifoners-— that 
M'Donnell  and  Hipfon  were  fhot  in  confequence 
of  that  refcue,  and  the  homicide  juftiriable. 

The  fecond  queftion  wras  a  mere  matter  of  facl, 
proper  only  for  the  Jury  to  determine  ;  it  was  fworn 
by  three  witneffes  that  he  did  procure  fome  of  thofe 
perfons  to  commit  the  act,  but  whether  thofe  witneflcs 
deferved  credit,  they  (the  Jury)  were  the  only  Judges 
— he  mould  only  obferve,  that  if  any  of  them  de- 
ierved  credit,  there  was  fufficient  evidence  in  point  of 
law  to  fupport  the  bill  of  indi&ment. 

The  j unification  he  faid,  involved  two  queftions: 

The  firft,  a  queftion  of  fatt.  Whether  a  refcue  was 
attempted,  by  or  on  the  part  of  M'Donnell  and 
Hipfon? 

The  fecond.  Suppofing  a  refcue  was  attempt- 
ed, whether  under  all  the  circumftances  of  this  cafe 
the  homicide  was  juftifiable  ?  And  here  he  dated  that, 
from  the  nature  of  the  defence,  it  could  not  be  ex- 
cufable  homicide,  either  on  the  principle  of  mifad- 
venture  or  felf-de fence  neither  could  it  be  man- 
(laughter,  becaufe  if  no  malice,  exprefs  or  implied, 
appeared  in  this  cafe,  it  wrould  be  juftifiable  homi- 
cide— it  muft  be  juftifiable  homicide,  or  it  is  mur- 
der. 

In  confidering  the  firft  queftion,  whether  a  refcue 
was  attempted  or  not?  be  would  only  lay,  that  the 
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Jury  fhould  reflect  on  the  relative  fituations  of  the 
perfons  alledged  to  have  attempted  the  refcue,  and 
thofe  who  were  appointed  to  guard  and  conduct 
them.  Hipfon  and  Gallagher  were  tied  together, 
and  McDonnell  on  Horfeback,  with  his  horfe  led  by 
a  man  armed — thus  three  men  unarmed,  guarded  by 
twenty  or  thirty  men  all  in  arms,  (twenty  was  the 
number  fworn  to  by  Craig)  are  fa  id  to  have  attempt- 
ed a  refcue.  And  with  refpect  to  the  evidence  of 
Love,  who  fwore  that  he  heard  a  party  fwear  they 
would  refcue  Patrick  FvTDonnel,  what  does  he  fay  ? 
that  the  moment  after  they  had  difcharged  their  fire- 
locks, without  the  Ieaft  attempt  on  their  parts  to 
effect  their  avowed  purpofe,  they  ran  away.  The 
probability  of  fuch  evidence  as  that  of  Love,  when 
the  Jury  came  to  weigh  the  firft  quell  ion  would,  he 
faid,  well  deferve  their  confide  rat  ion. 

The  next  queflion,  (a  mere  queflion  of  law}" 
was  whether,  fuppofmg  a  refcue  was  attempted  by 
or  on  the  part  of  McDonnell  and  Hipfon,  the  homi- 
cide can  be  juftified  ?  Before  he  dated  what  the  rule  of 
law  was,  he  was  bound  to  obferve,  that  feveral  ftrong 
objections  were  made  by  the  Attorney  General  to  the 
warrants  under  which  M'Donnell,  Hipfon,  and  Gal- 
lagher were  arrefted  ;  but,  if  the  prifoner  had  failed 
in  proving  the  juftification,  whether  thefe  warrants 
were  illegal  or  not,  would  ceafe  to  be  a  neceffary  ob- 
ject of  inquiry ;  he  would  therefore  confider  the 
juftification. 

Suppofing  then  a  refcue  to  have  been  attempted, 
the  rule  of  law  in  every  fuch  cafe,  he  faid,  was  this, 
where  any  perfon  having  authority  to  arreft  or  im- 
prifon,  ufing  proper  means  for  the  purpofe,  is  refitt- 
ed, and  the  party  refitting  is  killed,  it  is  juttifiable 
homicide.    So>  if  a  felon  attempts  to  fly  from  juf- 
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tice,  and  In  the  purfuit  the  party  flying  is  killed-— 
where  he  can't  he  other  wife  overtaken— [t  will  be  jufti- 
fiable ;  bur,  in  both  cafes,  it  muft  appear  that  there 
was  an  apparent  abfohite  necejfity  on  the  officer's  fide — 
it  muft  appear  that  the  prifoners  could  not  be  de- 
tained in  cuftody  unlefs  filch  homicide  was  commit- 
ted and  if  fuch  apparent  neceffity  does  appear  in 
this  cafe,  it  will  not  be  murder  in  the  officers,  it  will 
be  juftifiable  homicide — the  officers  were  then  guilty 
of  no  fault,  not  in  the  minuteft  degree. 

What  evidence  then  is  there  of  any  fucb  apparent 
abfolute  neceffity  ?  might  not  the  prifoners  have  been 
detained  in  cuftody,  without  committing  the  homi- 
cide? twenty  men  armed,  guarding  three  prifoners  un- 
armed and  tied,  are  attacked  by  twelve  men  who  fins 
over  a  wall,  but  immediately  fly  and  run  away,  what 
neceffity  was  there  to  fire  at  the  pri loners  then  in 
cuftody?  they  were  unarmed,  and  it  is  not  pretend- 
ed they  attempted  to  fly  until  they  were  fired  at.  No 
abfolute  neceffity  therefore  appeared  in  evidence  to 
juftify  the  homicide,  and  in  fuch  cafe  he  was  bound 
to  declare,  that  it  was  murder  in  the  officers  who 
fired,  and  all  who  were  prefent,  aiding  and  affifting. 
But  if  any  doubt  remained  on  this  part  of  the  cafe, 
he  laid  it  would  well  deferve  the  confideration  of  the 
Jury,  whether  upon  the  whole  of  the  evidence,  this 
tranfidliondid  not  appear  to  be  an  artful  device  and 
contrivance  to  take  away  the  lives  of  the  deceafed 
under  colour  of  law.    If  it  did,  it  was  murder  in  all 
who  were  privy  to  the  tranfaclion,  murder  highly 
-^gravated — if  murder  was  capable  of  aggravation. 
Such  a  fcheme,  he  faid,  carried  with  it  internal  evi- 
dence of  cool  and  deliberate  malice,  and,  in  point 
of  law,  it  was  murder  in  all  who  were  privy  to,  and 
carried  the  plan  into  final  execution  •,  but  this  cafe, 
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heobferved,  did  not  reft  on  implied  malice;  evidence 
of  exprefs  malice  was  given. 

Upon  the  whole,  he  faid,  that  it  was  to  him  dear, 
that  the  juftification  infilled  on  the  part  of  thole  who 
committed  the  homicide,  could  not  be  fiipported  by 
any  rule  or  principle  of  law — thofe  who  .committed 
the  homicide  were  therefore  guilty  of  murder ;  but 
it  remained  for  their  confideration,  whether  the  pri- 
foner  did  procure,  flir  up,  or  provoke,  any  of  the 
peribns  named  in  the  indictment  to  commit  the  mur- 
der? that  was  a  quedion  merely  for  the  confiderauon 
of  the  Jury,  from  the  court  they  wejre  to  expect  no 
opinion,  itdepenvied  on  the  evidence,  and  the  credit 
due  to  the  witneffts,  of  which  they  (the  Jury)  only 
were  the  judges ;  if  they  were  fully  and  clearly  of 
opinion,  that  he  did,  and  that  the  murder  was  ac- 
cordingly committed,  they  could  have  no  hefitarion 
in  finding  him  guilty ;  but  on  the  contrary,  if  they 
did  beiieve  that  no  murder  was  committed,  or  if 
committed,  that  the  prifoner  at  the  bar  did  not  pro- 
cure, provoke,  or  flir  up,  (to  ufe  the  words  of  the 
ftatute)  any  A  the  perfons  named  in  the  indictment, 
to  commit  the  murder,  then  they  were  bound  to  find 
him  not  guilty. 

The  Jury  returned  in  about  fifteen  minutes,  and 
brought  him  in  GUILTY,  in  both  numbers. 

Mr,  Fitzgerald  was  then  remanded. 

Adjourned  till  to-morrow  at  eleven  o'clock. 

The  Court  role  at  twelve  o'clock  at  night. 
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Saturday,  June  the  ioth. 

The  Court  ordered  up  all.  the  Prifowrs  except  Mr. 
J'itz-Gerajld  arid  Mr.  Brecknock  ;  and  they 
being  brought  up  and  having  agreed  to  join  therein, 
were  by  the  Clerk  of  the  Crown  di reeled  to  look  to 
their  challenges  ;  and  after  Jevcnieen  peremptory 
challenges  made  by  them.  The following  Gentlemen, 
were  fworn  on  the  petit  Jury* 

Thomas  Samuel  Lindfey,  of  Milford,  Efq. 
Peter  Lynch,  of  Caitlecarra,  Efq. 
Thomas  Lindfey,  Jun.  of  Holly  mount,  Efq. 
John  Bingham,  of  New-brook,  Efq. 
William  Oufley,  of  Rum-brook,  Efq. 
Bartholomew  French,  of  Rock-field,  Efq. 
Arthur  Lindfey,  of  St.  Audreys,  Efq. 
Thomas  Ormfby,  of  Ballinamore,  Efq.] 
Martin  Kirwan,  of  the  Grove,  Efq. 
Edmond  Gildea,  of  Weatherforth,  Efq. 
Jofeph  Lambert,  of  Togher,  Efq. 
Courtney  Kcney,  of  Ballinrobe,  Efq. 

THE  Clerk  of  the  Crown  then  gave  in  charge 
to  the  Jury  ;  James  Foy,  John  Fulton,  John 
Cox,  James  Maiterfon,  David  Saltry,  otherwife 
Simpfon,;  Phillip  Cox,  William  Fulton,  Archi- 
bald Ewing,  otherwife  Newing ;  John  Berny, 
Humphry  George,  Michael  Brewin,  Jn.  Rehanny, 
William  Robinfon,  Wallace  Kelly,  and  David 
Simpfon,  from  a  note  on  the  Crown  Book  for 
that  they  on  the  21ft  of  February,  in  the  26th  of 
the  King,  at  Kilnecarra?  did  traitorroufly  and 

felonk*.-/Iy 


(    '32  ) 


felonioufly  kill  and  murder  Patrick  Randall  Mc 
Donnell,  they  were  alfo  given  in  charge  for  the 
murder  of  Charles  Hipfon. 

Mr.  Attorney  General  Jlated  the  cafe. 

Firji  Witnefs  on  behalf  of  the  Profecution. 

Mr.  Andrew  Gallagher  examined  by  Mr.  O'Hara 

He  was  in  Turlough  Houfe,  on  the  20th  of 
February.  The  witnefs  was  brought  out  on  the 
2 1  ft.  with  Patrick  Randal  Mc  Donnell  and  Charles 
Hipfon,  who  are  both  dead.  He  faw  a  great  num- 
ber of  perfons  afiembled  before  the  Houfe,  before 
he  came  down.  James  Foy,  William  and  Wallace 
Kelly,  Patrick  Dornin,  one  Chapman,  one 
Saltry,  Archibald  Ewing  or  Newing  ;  Macbruc, 
John  Berney,  Humphry  George,  John  Renchy,  Da- 
vid Simpfon,  and  all  the  people  mentioned  in  the 
indictment  except  Mafterfon  and  the  two 
Coxes.  He  was  brought  down  tied  by 
Fulton.  He  was  tied  with  a  fmail  cord  which 
the  weaver's  call  thrums.  He  was  tied  together 
with  Hipfon.  Mr.  Mc  Donnell  was  led  out  by  the 
party.  They  were  all  armed.  Every  man  of  the  party 
had  a  Gun  except  William  Fulton,  who  had  a 
Blunderbufs.  He  heard  directions  given  to  James 
Foy  and  Andrew  Craig,  to  move  the  guard  up 
higher,  and  to  tell  them  if  any  refcue  was  at- 
tempted, to  (hoot  their  Prifoners.  He  faw  Foy 
and  Craig  go  up  to  the  party,  and  heard  Andrew 
Craig  give  the  directions.  He  faw  Foy  fpeak  but 
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whether  he  gave  any  directions  he  did  not  know. 
They  proceeded  towards  Ballyvara,  Foy  remain- 
ed with  Mr.  Fitzgerald.  When  they  had  got  about 
forty  yards  on,  Mr.  Fitzgerald  cried  holla  !  An- 
drew Craig  called  to  the  party  to  flop,  Foy  then 
came  up  and  fpoke  to  Craig  for  about  five  minutes. 
The  party  were  then  ordered  to  march,  Foy  came 
with  them  for  fome  diftance.  The  witnefs  perceived 
a  buftle  in  the  rear  and  heard  a  mot  fired,  and  Andrew 
called  out  "  kill  the  Prifoners,\  His  apprehenfion 
had  made  him  look  back:  John  Fulton  was  there. 
He  wore  a  white  coat  faced  with  blue.  David  Simp- 
fon  was  there.  For  he  at  that  time  thought  him  the 
talleft  man  he  had  ever  fccn.  Dornin  was  there.  He 
could  not  fay  whether  in  confequence  of  that  mot, 
that  any  body  was  killed  ;  but  he  thought  that  Mr. 
Mc  Donnell  was  wounded.  There  was  no  general 
volley,  but  they  fired  in  fucceflion.  More  than 
three  parts  of  the  party  fired.  Hipfon  was  killed 
by  one  of  the  mots.  There  was  no  refcue  or  at- 
tempt of  a  refcue.  There  was  a  number  of  fhots 
fifed  after  the  witnefs  when  he  fled.  One  he 
believed  was  fired  out  of  a  Blunderbufs.  It  fright- 
ened him  much,  it  tore  up  the  ground  in  a  very 
remarkable  manner.  He.  thinks  it  was  fired  by 
Fulton.  He  was  wounded  by  a  mot  fired  by  Mc 
fconnell.  Mc  Conneli  is  dead.  He  believes  the  man 
who  hit  Mc  Conneli  was  Dornin.  In  about  eight 
or  ten  feconds  after  the  witnefs  had  thrown  himfelf 
into  the  ditch,  he  got  up  over  the  wall,  and  faw 
John  Cox,  and  James  Maflerfon  about  the  dead 
body.  He  faw  William  Robinfon  riding  upon  a 
grey-nag,  towards  where  the  dead  body  was.  The 
witnefs  was  discovered  and  brought  out. 

(Here  he  (hewed  to  the  Court  and  the  Jury  the 
{Stocking  which  Mc  Donnell  wore,  when  he  was 
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formerly  wounded  in  the  Leg,  and  he  alfo  (hewed 
the  Coat  which  he  himfclf  wore  on  the  day  ol 
Murder.) 

More  than  tw  enty  mots  had  pafied  through  his 
Coat.  He  begged  his  life  from  W-m.  Mafterfoii,  Ba 
the  moft  moving  terms  he  was  capable  of.  He 
was  told  they  mud.  bring  him  to  Turlough. 
William  Fulton  was  for  having  him  difpached  in- 
itantly,  Oh  !  fays  he,  you  were  a  great  man  yct- 
terday,  and  pointed  his  blunderbufs  at  the  witnefs. 
The  witnefs  leaped  behind  Cox  to  preferve  him- 
fclf.* They  brought  him  back  to  furlough.  When 
he  was  discovered  Simpfon  was  not  there.  James 
jfialierfon. fired  a  mot  at  him,  which  came  within 
a  few  inches  of  his  lace  on  the  day  of  the  twenti- 
eth at  Bally  vara.  He  did  not  fee  Foy  after  he  had 
feen  him  conveife  with  Scotch  Andrew,  until  he 
law  him  on  his  return  to  Turlough.  Me  Donnell, 
or  Hipfon,  or  himfelf  had  no  arms,  nor  made  any 
kind  of  refinance. 

(Here  he  fhewed  the  cloths  which  were  worn, 
that  day,  by  Mc  Donnell.  They  were  much  torn 
by  balls,  and  a  great  eiFunon  of  blood  upon  themj 
he  alfo  (hewed  the  faddle  which  his  Mc  Donnell's 
mare  had  on  that  day,  the  pummel  of  which  was 
perforated  by  a  brace  of  balls.) 

lie  did  not  fee  Cox  or  Mailerfon  join  the  par- 
ties :  but  he  faw  them  over  the  dead  body,  when 
he  was  brought  out  of  the  field,  where  he  had  con- 
cealed himfelf. 

He  was  Ca'o/s  examined  by  Mr.  Burke* 

Pat.  Randal  Mc  Donnell  was  confidered  as  a  ve- 
ry peaceable  man  by  all  people,  except  thofe  whom 
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he  was  concerned  with  in  law  matters. — Pat.  Han 
dal  Mc  Donncll  was  indicted  for  (hooting  out  of  a 
bhmdcrbuls  at  George  Robert  Fitzgerald^  and 
lodging  Ihots  in  him — but  he  was  acquitted. — It 
was ;  lev  en  o'Clock  in  the  morning  when  the  wit- 
nefs  was  brought  down  ;  tiiere  was  a  light  wind. 
— There  were  a  great  number  about  tbe  houfe 
when  the  guard  was  called  out. —  The  witnefs  was 
in  great  terror  and  confufion,  he  expected  death 
from  feven  o  Clock  in  the  morning,  until  two 
v  o'Clock,  when  the  people  came  to  Turlough  with 
Mr.  Elliibn. — He  conftantly  looked  out  of.  the 
window,  except  once,  when  Fulton  w  as  going  out 
of  the  room,  that  he  looked  after  him. — The  reafon 
of  his  looking  out  was  to  fee  if  he  had  any  friend 
among  the  guard,  or  whether  any  one  of  them 
looked  like  an  honeft  man.  Philip  Cox  had  no 
gun.  He  believed  John  Cox  was  very  ferry  to  have 
feen  him  in  that  condition.  He  was  the  lad  of  the 
guard  when  tlhey  were  drawn  up  before  the  houfe* 
The  guard  were  diftant  from  the  houfe  about  the 
fpace  of  the  breadth  of  the  road.  The  reafon  why 
he  heard  Craig,  and  notFoy,  was,  becaufe  onefpoke 
louder  than  the  other.  He  was  brought  down  im- 
mediately. He  knew  every  one  of  the  prifoners  at 
the  bar.  He  knew  the  faces  of  the  principal  part 
of  the  guard.  He  fawFoy  afterwards  for  a  part  of 
the  way,  but  afterwards  did  not  fee  him  until  they 
met  again  at  the  houfe  of  Turlough.  The  witnefs 
was  at  the  front  of  the  guard,  and  always  expect- 
ed to  be  fliot,  and  turned  about  conftantly.  When 
he  turned  his  head  back  and  heard  the  mot ;  he 
heard  a  buflle  and  looked  back,  he  then  heard  a 
fliot,  not  the  refcue  {hot,  but  in  about  two  feconds 
after  it ;  for  as  foon  as  Andrew  Craig  cried  "  a  ref- 
cue," two  fhots  were  discharged,  "  pop*'  Ci  pop," 
and  then  three  or  four  fhots  ;  the  ihots  were  dis- 
charged 
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charged  very  nearly  as  clofe  to  each  other,  as  a 
hiin  could  in  quick  fucceffion  clap  his  hands. 
When  the  witnefs  came  over  the  wall,  Cox  and 
Mafterfon  feemed  very  forry  for  his  fituation.  Pul- 
ton pointed  a  blunderbufs  at  him.  He  faid  he  could 
form  no  belief  whether  the  blunderbufs  was  charg- 
ed or  not  :  but  being  prefled  to  form  a  belief ; 
he  rather  believed  it  was  charged,  for  he  had 
time  to  have  charged  it,  and  fired  it  a  dozen  times, 
in  the  fpace  which  had  paffed  from  the  time  when 
the  witnefs  faw  it  difcharged.  As  the  witnefs  lay 
in  the  ditch,  he  heard  all  the  party  crying,  God 
damn  him  the  vaillain  to  McDonnell,  he  will 
make  his  efcape. 

Second  Witnefs  for  the  Profecutidri. 

William  Kelly  examined  by  Mr.  Patterson. 

He  was  appointed  of  the  guard,  on  the  21ft  of 
February,  to  guard  Hipfon,  Me  Donnell  and  Gal- 
lagher. He  received  initructions  from  Mr.  Fitzge- 
rald. He  was  defired  to  take  the  prifoner  to  Mr. 
Boliingbroke,  and  to  fire  at  and  fhoot  them  if  a 
fefcue  attempted.  He  received  directions  from  An- 
drew Creig  to  the  fame  effect.  James  Foy  gave 
no  directions  in  bis  prefence — The  party  met  no 
oppofition  from  Gallagher,  Mc  Donnell  or  Hip- 
fon ;  nor  did  Mc  Donnell,  Gallagher  or  Hipfon 
attempt  to  fly.  About  a  quarter  of  a  mile  from 
Turlough,  the  witnefs  heard  a  mot,  and  he 
heard  Andrew  Creig  cry  out,  "  A  refcue, 
"  mind  your  palmers."  Two  mots  were  then 
fired ;  thefe  two  fhots  were  fired  by  Andrew 
Creig  and  John  Fulton,  as  he  believes.  He  does 
not  know  any  other  men  that  fired.   He  does  not 
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know  whether  John  Mc'Mullen  was  of  the  par- 
ty  or  not  :  he  faw  two  men  fall  by  the  mots 
fired ,  and  thefe  two  were  Gallagher  and  Hipfon, 
and  Mc'Connell  alfo  was  then  certainly  mot :  he 
heard  no  mots  fired  but  two,  but  if  three  or  four 
mots  were  fired  together,  it  would  be  impomble  to 
diftinguifh  them.  It  was  from  the  party  fent  by 
Mr.  Fitzgerald  that  all  the  mots  came — he  faw  Mr. 
Mc'Donnell  after  the  mots  fired,  and  his  mare 
leaped  about,  and  Mr.  Mc'Donnell  cryed  out, 
murder !  and  the  mare  carried  Mr.  Mc'Donnell  on 
to  Kilnecarra-bridge — the  witnefs  faw  Mc'Donnell 
afterwards  on  the  bridge  of  Kilnecarra — he  was 
lying  on  one  fide,  aiid  the  arm  which  was  upper- 
moft  was  whole  :  there  was  a  man  ftanding  on  the 
bridge  with  a  hatchet  in  his  hand.  The  witnefs 
knew  very  few  of  the  men  who  were  of  the  guard 
— he  was  a  ftranger — Andrew  had  ordered  him  to 
go  ftraight  forward  and  not  to  look  back  at  all. 
When  he  faw  Mc'Donnell  on  the  bridge,  the  wit- 
nefs cried  to  Scotch  Andrew,  "  Ah  murder!  An- 
drew, do  not  hurt  the  gentleman  any  more to 
which  Andrew  replied,  by  fwearing  by  the  moll 
High,  that  he  would  drive  the  contents  through  his 
foul.  James  Foy  was  not  of  the  guard — John  Cox 
was -not  of  the  guard- — James  Mafterfon  was  not  of 
the  guard — Phillip  Cox  was  not  of  the  guard — 
William  Fulton  was  of  the  guard — John  Fulton 
was  of  the  guard — he  believes  David  Saltry  was 
not  of  the  guard,  but  he  might  be  of  it  without 
his  knowledge.  Archibald  Ewing  was  not,  of  his 
feeing,  of  the  guard.  John  Rehemy  and  David 
Simpfon  were  of  the  guard. 
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Third  Witnefs  for  the  Profecutkn* 


Andrew  Craig  was  called  on  the  table,  and  Mr, 
Stanly  objecled  to  his  being  admitted  to  give  tef* 
timony.  He  faid  he  was  forry  it  did  not  fall  to  his 
lot  to  object  to  this  man's  being  examined  in  an 
earlier  ftage  of  the  profecution.  He  did  not  mean 
to  contend,  that  a  perfbn  indicted  was  not  a  com- 
petent witnefs  for  the  Crown — but  molt  certainly 
the  admitting  or  not  admitting  approvers  by  the 
old  law  was  a  matter  of  found  discretion;  and 
there  were  certain  rules  and  principles  which  go- 
verned that  difcretion,  which  Ought  now  to  pre- 
vail and  guide  the  difcretion  of  the  Court  in  the 
modern  practice,  of  admitting  or  rejecting  accom- 
plices as  witnefles  for  the  crown.  It  appeared 
judicially  to  the  court,  that  Andrew  Craig  is  in- 
dicted for  the  murder,  and  that  he  was  the  very 
principal,  who,  with  his  own  hand,  had  commit- 
ted the  murder.  In  the  old  law  of  approvement, 
which  is  out  of  uie  though  not  out  of  force,  there 
are  certain  rules  and  principles  in  admitting  or 
rejecting  perfons  offering  themfelves  as  approvers, 
which  ftill  do,  and  muft  prevail,  and  ever  ought 
to  guide  the  difcretion  of  the  Court,  in  admitting 
or  rejecting  a  King's  Evidence.  That  difcretion 
fhfcbjd  be  a  found  difcretion,  regulated  and  go- 
verned by  principles  of  fubftantial  juftice,  legal 
difcernment  and  found  policy.  If  it  is  not  abfo- 
lutelv  neceifary  for  the  execution  of  the  law  a- 
gainft  notorious  offenders,  that  accomplices 
$L*©UFd  be  admitted  as  witnefles,  the  practice  of 
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admitting  them  in  any  cafe  is  liable  to  great  and 
ftrong  objections.  The  law  of  approvement  in 
analogy,  to  which  the  modern  practice  of  admit- 
ting King's  evidence  has  been  adopted,  is  (till  in 
force,  and  is  very  material,  and  ought  to  be  the 
rule  to  guide  the  difcretion  of  the  Court.  Ey 
that  law,  a  perfon  offering  himfelf  to  be  an  Ap- 
prover, mud  be  one  indicted  of  the  offence,  and 
in  cuftody  on  that  indictment.  He  muft  confefs 
himfelf  guilty  of  the  offence,  and  defire  to  accufe 
his  accomplices ;  after  which  the  Court  afllgned 
him  a  Coroner,  before  whom  he  made  his  con- 
feflion,  and  after  his  Appeal  was  put  into  form, 
he  was  obliged  to  return  into  Court,  and  repeat 
his  ConfefTion  ;  and  if  he  varied  in  a  fingle  cir- 
cumftance,  even  in  the  colour  of  a  hode,  or  in 
any  trivial  circumftance,  fo  nice  was  the  law, 
that  the  Court  rejected  him,  and  he  was  con- 
demned to  be  hanged.  So  the  Appellee  had  a 
right  to  make  many  legal  exceptions  to  the  perfon 
of  the  Approver,  and  if  it  appeared  he  was  the 
very  Principal  that  committed  the  facl^  the  Court 
refufed  and  rejected  him  as  an  Approver.  My 
Lord  Mansfield  lays  it  down  in  the  cafe  of 
the  King  againfl:  Margaret  Caroline  Rudd,  in 
Cooper's  Reports,  that  the  modern  practice  of 
admitting  accomplices  as  King's  evidences  has 
been  adopted  in  analogy  to  the  old  law  of  Ap- 
provement. And  that  the  fame  rules  and  princi- 
ples prevail  in  the  one  that  did  in  the  other. 
And  therefore  as  it  appears  that  Andrew  Craig, 
who  now  offers  himfelf  as  a  King's  evidence,  was 
the  very  Principal  that  with  his  own  hand  com- 
mitted the  murder,  the  Court  ihould  reject  him; 
particularly,   as  another  accomplice  had  been 
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already  admitted  as  a  witnefs  for  the  Crown  ; 
and  in  confirmation  of  this  doctrince,  every  act 
of  ftate,  every  royal  proclamation  offering  a  re- 
ward and  pardon  to  accomplices  for  difcovery  of" 
their  Partners  in  guilt,  has  an  exprefs  exception 
to  the  perfon  who  actually  commits  the  fad. 

The  Chief  Baron  faid,  the  only  queftion  was. 
"  is  Craig  a  competent  witneis  or  not  ?"  and  there 
is  no  queftion  better  fettled  in  the  books  of 
Crown  Law,  than  that  a  man  fti ail  be  a  compe- 
tent witnefs,  notwithstanding  his  being  indidted 
and  arraigned  ;  and  it  has  even  been  doubted, 
whether  he  be  not  competent  after  conviction., 
and  till  attainder. 

Mr.  Baron  Power. — It  is  no  doubt  a  great  objec- 
tion to  the  credit  of  Andrew  Craig  that  ne  has  been 
indicted  for  the  fame  offence,  but  he  has  been  re- 
ceived as  a  witnefs  yefterday,  and  unlefs  the 
Court  will  try  him  upon  the  indictment  againit 
him,  and  which,  he  (the  Baron)  after  his  having 
been  received  as  an  evidence,  would  certainly  not 
conferrt  to;  he  could  furely  refufe  to  heir  his 
tcilimony.  Clearly  it  was  a  ftrong  objection  to 
his  credit,  and  that  will  be  ertabiifhed  by  the 
nature  of  his  teitimbny,  and  how  far  it  is  corro- 
borated by  other  evidence. 

The  Court  then  over-ruled  the  objection,  and 
Andrew  Craig  was  examined  by  Mr.  Daly, 

He  was  employed  by  Mr.  Fitzgerald  to  <?o 
along  with  the  men  the  day  Mc.  Don n ell,  Hipibri, 
and  Gallagher  were  taken  from  the  Houfe  of 
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Turlough  towards  Mr.  Bolingbroke's.  He  be- 
lieved David  Simpfon  had  arms,  he  was  fure  he 
had  -y  John  Fulton  had  arms,  William  Fulton 
had  arms,  John  Rehenny  had  arms,  Archibald 
Ewtng  had  arms,  Michael  Berny  had  arms. 
Berny  joined  them  at  .  the  Shoemaker's  houfe. 
He  could  not  take  upon  him  to  fwear,  whether 
Wallace  Kelly  was  there  or  not.  Berney  joined 
them,  but  was  not  prefent  at  any  mot,  but  the 
one  (hot  fired  by  the  witnefs  himlclf., 

[Here  Mr.  Gallagher  interrupted  and  faid,  Mc„ 
Brue  was  not  upon  the  guard,  and  the  Chief  Bar ou 
on  referring  to  his  notes,  found  his  name,  as 
mentioned  by  Gallagher,  and  told  him  fo.  And 
Gallagher  faid,  that  if  he  did  mention  him,  as 
being  upon  the  guard,  ic  was  a  miftake ;  for  what 
lie  intended  to  have  faid  was,  only  that  he  knew 
Mc.  Brue  •>  but  that  he  was  not  upon  the 
guard.] 

Craig  then  went  on  with  his  evidence. 

Foy  was  not  there:  there  was  a  mefTage  deliver- 
ed to  him  by  Foy  fliortly  after  his  leaving  the 
houfe  at  Turlough;  but  he  was  not  of  the  guard. 
The  meflage  delivered  by  Foy  was,  s<  that  he 
(the  witnefs)  had  laft  night  made  a  motion  to  fave 
Andrew  Gallagher,  but  it  muft  not  be.  There 
were  three  guns  prefented  at  him,  when  Mc 
Donnell  faced  the  guard  ;  but  he  cannot  fay  by 
whom,  but  to  the  belt  of  his  recollection,  Fulton 
was  one  of  them.  The  witnefs  gave  the  word  a 
re/cue  !  immediately  after  the  relcue  fhot. 
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He  was  crcfs  examined  by  Mr.  Stanly. 

He  lived  with  Mr.  Fitzgerald  three  quarters  of 
a  year  inTuriough,  all  the  party  were  neighbours 
within  a  mile,  and  a  mile  and  half  of  Turloilgh ; 
He  received  orders  from  Mr.  Fitzgerald  to  bring 
in  the  people  of  the  villages  ;  he  brought  as 
many  as  he  could  bring  ;  he  could  not  tell  how 
many  ;  he  knew  John  Fulton,  becaufe  he  had 
brought  him  with  him  to  Chancery  Hall.  He  was 
lure  Simpfon  had  arms.  When  he  made  ufe  of 
the  words  "  he  believes"  in  his  direcl  teflimony, 
and  not  the  words  "  he  was  fure,"  He  thought 
they  were  the  fame  fentiments.  Maflerfon  he 
knew  to  be  a  carpenter,  and  he  believed  if  he  was 

there  he    muft  have   feen  him.  The  wit- 

nefs  was  in  the  rear,  the  firft  (hot  was  from  the 
infide  of  the  wall.  It  was  hard  for  him  to 
mind  what  was  done  for  it  was  a  horrid  thing  to 
fee  a  man  murthered,  he  cannot  tell  the  name  of 
the  man  who  fired  the  firft  mot,  but  he  believes 
it  was  Nelly  or  Lelly.  He  was  terrified  much 
when  he  heard  the  firft  three  fhots.  He  was  fure 
Mc.  Mullen  fired  the  next  fliot,  becaufe  he  was 
looking  at  him  when  he  fired  it,  it  was  Mullen's 
fhot  that  put  him  in  that  ftate  of  terrors  Mullen's 
fhot  was  the  firft  fhot  fired  by  the  guard  after  the 
re/cue  fhot  was  fired.  The  third  (hot  that  was  fired 
was  Chambers's.  He  did  expect  that  things 
would  be  better  with  him  than  if  he  had  not  giv- 
en this  evidence.  He  did  not  know  whether  he 
fhould  get  a  pardon  or  not.  He  had  been  told 
by  common  people  that  he  would  be  faved  by 
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what  he* would  fay,  but  lie  had  not  been  told  fo  by 
people  of  any  confequence.  William  Kobinfon 
was  not  on  the  guard. 

To  a  Queftion  afked  by  one  of  the  Jurors. 

He  anfwered  that  Berney  came  only  from  the 
fhoemakers  to  the  bridge,  but  he  had  a  gun  in 
his  hand.  He  believed  Saltry  was  not  upon  the 
guard. 

Here  Gallagher  interrupted,  and  faidheknew 
that  Saltry  was  there,  for  he  knew  his  voice,  and 
heard  him  fpeak  when  he  was  hiding,  and  fo  he 
had  given  evidence  yefterday.  Craig  in  continu- 
ance faid  he  was  not  of  the  guard  which  he  had 
chofen,  nor  of  it  when  they  left  Turlough,  but 
he  might  have  heen  of  the  guard  without  his  (the 
witnefles)  knowledge.  The  guard  returned  to 
Turlough,  and  he,  the  witnefs,  was  the  laft  of 
the  guard  but  two  or  three.  He  told  the  guard 
that  Mr.  Brecknock  had  pointed  out  a  law 
whereby  it  was  declared,  That  it  was  lawful  to 
fhoot  perfons  attempted  to  be  refcued,  and  that 
they  were  to  fhoot  the  prifoners  Dead  !  Dead  ! 
by  his  matters  directions. 

Here  Simp/on  begged  leave  to  afk  the  witnefs  a 
queftion,  to  which  Craig  anfwered,  that  he  (Simp- 
fon j  was  not  in  the  plot,  and  that  he  did  not  know 
any  thing  but  that  it  was  a  real  refcue.  John  Ful- 
ton, Chambers,  Mullen,  and  himfelf  were  only 
in  the  fecret ;  William  Fulton  was  not  in  the  fe- 
cret,  nor  did  he  fire  any  fhot  to  the  witnefles 
knowledge  ;  the  witnefs  knew  that  Mr.  Fitzge- 
rald would  notlet  William  Fulton  into  the  fecret : 

There 
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There  were  none  in  court  who  were  in  the  fecret 
except  John  Fulton, 

Fcurth  witnefs  in  behalf  of  the  Profeeution. 

Rev.  Thomas  fhompjon  examined  by  Mr.  Attor- 
ney General,  he  knew  Andrew  Craig  to  have  made 
confeflion — there  were  no  promifes  madetohiro. 
He  had  heard  him  make  a  verbal  confeflion  to  the 
witnefs  as  a  clergyman.  His  Written  confeflion  was 
voluntary.  There  were  never  any  hopes  of  life 
given  to  him.  On  the  contrary  he  recollected  going 
to  tell  him  from  Mr.  Cuff,  that  he  did  not  hold 
out  any  promifes  of  pardon  to  him.  That  he  had 
applied  to  the  Attorney  General  and  that  the  At- 
torney General  had  directed  him  to  prepare  Craig 
fordeath.  He  exhorted  Craig  topray,  and  he  never 
made  any  variance  from  the  confeflion  that  he  firft 
made  to  the  witnefs. 

He  was  crofs  examined  by  Mr.  Burke. 

He  faid  it  was  his  duty  as  a  clergyman  to  at- 
tend upon  him. 

The  Rev.  Thomas  Ellifon  examined by  Mr t  O'Hara. 

He  had  taken  a  confeflion  of  Andrew  Craig's 
fome  little  time  before  the  laft  afiize.  The  gaoler 
had  told  him  that  Craig  wiihed  to  fee  him,  Mr. 
Cuff,  and  James  Browne ;  and  that  he  had  fome- 
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thing  to  tell  them,  but  he  would  tell  nothing  'till 
they  were  all  prefent.  He  made  a  confeffion  after- 
wards before  thefe  gentlemen.  The  witnefs  fince 
took  his  information.  The  information  and  con- 
feffion correfponded  with  the  evidence  given  by 
Craig  upon  the  table  yefterday. 

Here  the  Profecution  was  clofed. 

On  behalf  of  the  Prifoners,  the  firft  witnefs  pro- 
duced was  James  Renchy. 

Who  was  examined  by  Mr.  Burke. 

On  the  2  i  ft  of  February  the  prifoner  Renchy 
was  in  his  houfe  at  Curbrack.  The  witnefs  is  his 
father.  He  Renchy  lay  the  night  before  at  Tur- 
lough,  he  came  home  about  fun  rife,  and  remain- 
ed at  home  until  the  news  came  that  three  men 
were  killed.  One  William  Stoops  told  them 
that  Jemmy  was  fhot,  and  the  prifoner  faid 
*c  would  he  (lay  at  home  and  Jemmy  fhot,"  and 
he  did  not  quit  Curbrack  until  after  the  account 
of  the  murder. 

The  fecond  witnefs  in  behalf  of  the  Prifoner 
was  James  Kelly,    Examined  by  Mr.  Owen. 

He  is  father  to  Wallace  Kelly.  Helaft  lived  on 
Mr.  Fitzgerald's  Eftate,  but  now  lives  at  Caftle- 
bar.  He  law  his  fon  in  his  own  houfe  the  morning 
Mr.  Mc.  Donnell  was  killed.  His  fon  and  he  were 
near  the  bridge  at  Turlough,  between  the  bridge 
and  Mr.  Fitzgerald's  houfe  when  the  firft  and  laft 
of  the  guns  were  fired. 

Here  the  Defence  clofed. 


T 


The 


(  ) 


The  Chief  Baron  then  charged  the  Jury,  and 
obferved,  that  the  cafes  of  the  prifoners  charged 
in  the  indictment  flood  on  very  different  grounds. 
James  Foy,  John  Cox,  James  Mafterfon,  Da- 
vid Saltry,  Philip  Cox,   John  Berney,  Hum- 
phrey   George,    Michael    Bruen,  or  William 
Robinfon,  did  not  appear  to   have   been  of 
the  guard  at  the  time  the  deceafed  were  killed, 
nor  to  have  conducted  them  on  their  way  ; 
and  therefore  it  was  but  reafonable  to  fuppofethat 
they  declined  to  act  in  obedience  to  the  directions 
given  them  to  fhoot  their  prifoners  in  cafe  of  a 
refcue  $  .and  if  the  Jury  were  of  that  opinion  they 
ought  to  acquit  them.    James  Foy,  was  perhaps 
guilty  of  another  offence,  but  not  of  that  laid  in 
the  indictment.    But  as  for  John  Fulton,  he  was 
proved  by  three  witneffes  not  only  to  have  been  of 
the  guard  at  the  time  when  they  fired  on  their  pri- 
soners, but  he  was  alfo  proved  by  two  witneffes  to 
have  beenone  of  thofcwho  fired,  and  by  one  wit- 
nefs  to  have  been  privy  to  the  fecret  that  the  ref- 
cue was  only  a  pretence  ;  fo  that  if  the  Jury  be- 
lieved the  witneffes  they  ought  to  find  him  guilty. 
David  Simpfon  was  proved  by  three  witneffes  to 
have  been  of  the  guard  when  they  fired  on  their 
prifoners,  and  by  two  to  have  been  one  of  thofe 
who  fired.    Archibald  Newing,  and  John  Rehen- 
ny  were  proved  by  two  witneffes,  and  Wallace 
Keily  by  one,  to  have  been  of  the  guard  at  the 
time  of  firing,  but  it  did  not  appear  that  they, 
or  any  of  them  joined  in  the  firing — However  he 
conceived  the  law  to  be,  that  when  a  number  of 
perfons  enter  into  an  unlawful  defign,  and  com- 
bine together  to  execute  it,  the  fhot,  or  ffroke  of 
one,  is  the  fhot  or  ftroke  of  all.    There  was  alfo 
another  Legal  Confideration  to  be  attended  to, 
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and  that  was,  that  fuppofing  the  deceafed  to  have 
been  arretted  under  Lawful  procefs,  and  an  at- 
tempt made  to  refcue,  but  without  effect,  and 
without  any  refinance  on  their  own  part,  or  any 
attempt  to  efcape  and  no  neceffity  fliewn  for  the 
killing,  there  could  be  no  doubt,  that  in  point  of 
Law,  that  killing  was  murder. 

It  had  appeared  indeed  that  fome  of  thefe  men 
were  ignorant  whether  there  was  a  real  attempt  to 
refcue  ;  but  the  whole  party  had  received  directi- 
ons in  cafe  a  refcue  was  attempted,  to  kill  their 
prifoners  at  all  events,  and  they  purfued  thefe 
directions  in  a  manner  which  fhewed  a  determin- 
ed purpofe  to  execute  their  horrid  commiflion, 
whether  there  was  any  neceffity  for  it,  or  not. — 
They  might  perhaps  be  deluded  with  a  belief  that 
it  was  lawful  to  do  fo  ;  but  in  his  apprehenfion 
that  was  not  fufficient  to  juftify  or  excufe  them  in 
the  eye  of  the  law,  of  which  every  man  is  pre- 
fumed  to  be  conufant.  It  might  weigh  with  his 
brother  and  himfelf  to  lay  the  fituation  of  thofe 
deluded  instruments  of  another  man's  cruelty 
and  artifice  before  Government,  but  would  not 
juftify  the  Jury  in  acquitting  them. 

As  to  twoof  them,  Wallace  Kelly  and  Rehenny, 
the  two  ftories  are  fo  like,  that  they  cannot  be 
eafily  reconciled  to  belief.  If,  however,  the  Ju- 
ry did  believe  the  teftimony  of  their  witneffes, 
in  contradiction  to  that  of  the  witneffes  for  the 
Crown,  they  muft  acquit  them.  If  not  they 
muft  find  them  guilty. 


Mr.  Baron 


(  I4»  ) 


Baron  Power.  The  nature  of  the  queftion  now 
for  die  confideration  of  the  Jury,  made  it  neceffary, 
he  faid,  to  repeat  what  the  law  was,  that  an  opinion 
may  not  circulate  (and  which  he  was  forry  to  hear 
had  circulated)  that  wherever  an  attempt  was  made 
to  refcue  any  perfons  in  cuftody,  thofe  who  have  the 
cuftody  of  fuch  prifoners  may  kill  them  ;  adding, 
that  by  dating  what  the  law  was,  men  would  alio  fee 
what  the  law  was  not. 

He  obferved  firft,  in  every  charge  of  murder  the 
fact  of  killing  being  once  proved,  every  circum- 
ilance  tending  to  juftify,  alleviate,  or  excufe,  muft 
be  proved  on  the  part  of  the  prifoner,  unlefs  it  arifes 
from  the  evidence  fworn  on  the  part  of  the  crown, 
the  law  implying  malice,  unlefs  the  contrary  ap- 
peared. 

That  Hipfon  and  M'Donnell  were  killed  by  the 
party  fent  to  conduct  them,  was  a  fact  not  denied. 
The  queftion  then  was,  whether  there  appeared  fuffi- 
cient  matter  to  jujtify,  excufe^  or  alleviate  that  homi- 
cide. 

Warrants  againfl:  McDonnell,  Hipfon  and  Gallagher, 
for  criminal  offences,  and  an  attempt  made  to  refcue 
the  perfons  in  cuftody,  under  thofe  warrants  were  the 
ground  and  foundation  of  the  j unification.  (Here  the 
Baron  ftated  thofe  rules  and  principles  of  law  menti- 
oned by  him  on  the  trial  of  Mr.  Fitzgerald,)  adding, 
It  would  be  extraordinary  indeed,  if  what  was  con- 
tended for  was  the  law  of  any  civilized  ftate — that 
where  a  refcue  was  attempted,  even  without  the 
knowledge  of  thofe  in  cuftody,  it  was  lawful  to  kill 
the  prifoners.  An  apparent  neceflity  for  committing 
the  homicide  muft  in  every  cafe  appear,  other  wife 
an  attempt  to  refcue  would  be  no  juftiiication ;  it  was 
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6bvious,  he  fnid,  that  fiich  an  attempt  may  be  made 
nfe  of  as  an  artful,  malicious  device,  to  kill  the  pri- 
soners. 

Two  queftions  were  proper,  he  faid,  for  the  con- 
sideration of  the  Jury  :  . 

Firft.  Was  there  any  attempt  to  refciie? 

Secondly.  Have  we  here  any  evidence  of  fuch  an 
apparent,  abfo'ute  neceffity,  as  he  had  dated,  whe- 
ther the  prifoners  could  not  have  been  conveyed 
before  a  magiftrate,  or  to  gaol,  without  committing 
the  homicide  ?  if  they  could  then,  notwithstanding 
the  attempt  to  refcue,  it  will  be  murder:  The  ques- 
tion of  faft  then- was  reduced  to  this  confide  ration, 
— Could  twenty  armed  men  carry  three  unarmed 
men  to  gaol,  notwithftanding  one  fhot  fired  at  the 
rear  of  the  guard,  or,  notwithftanding  (what  ap- 
peared the  day  before  in  evidence)  that  twelve  men 
from  behind  a  wall  had  fired  twelve  (hots,  witHi 
out  making  any  other  attempt  to  refcue  the  prifon- 
ers ?  Upon  fuch  a  queftion,  he  faid,  little  difficulty 
could  remain  in  the  minds  of  the  Jury;  it  was, 
however,  a  queftion  of  fact  proper  for  their  con- 
sideration, and  to  them  he  left  it,  with  thofe  ob- 
servations he  had  already  made. 

He  then  mentioned  particularly  the  names  of  thofe 
in  the  bill  of  indictment,  againft  whom  no  evidence 
had  been  adduced,  and  thofe  againft  whom  the  evi- 
dence, if  defer ving  credit,  was  fufficient,  in  point 
of  law,  to  fupport  the  bill  of  indictment ;  obferving, 
that  on  the  credit  due  to  the  feveral  witneflfes,  the  guilt 
or  innocence  of  thofe  fworn  againft  muft  depend — • 
•  that  as  to  thofe  who  were  proved  to  be  prefent,  aiding 
and  affifting  the  aft  of  him  who  fired,  was  the  aft  of 

all, 
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a!!,  actually  or  virtually  prefenr,  and  upon  the  whole, 
if  they  did  believe  that  thofe  who  were  fworn  againft, 
did  fire  at  McDonnell  and  Hipfon,  and  that  the 
others  (whofe  names  he  repeated)  were  prefent  aid* 
ing  and  affifting,  the  Jury  mould  find  them  guilty, 
otherwife  their  verdict  mould,  be  Not  Guilty. 

The  Jury  withdrew,  and  in  about  twenty  minutes 
brought  in  their  verdidt. 

John  Fulton,  guilty 
James  Matter  (on,  not  guilty 
John  Cox,  not  guilty 
David  Sai try,  not  guilty 
James  Foy,  not  guilty 
William  Fulton,  guilty 
Philip  Cox,  not  guilty 
Archibold  Newing,  guilty 
John  Berney,  not  guilty 
Humphrey  George,  not  guilty 
Michael  Bruen,  not  guilty 
John  Rehenny,  guilty 
William  Robinfon,  not  guilty 
Wallace  Kelly,  not  guilty 
David  Simpfon,  guilty 


While  the  Jury  were  out  considering  this  verdict ; 
the  Chief  Baron  faid,  as  it  got  fo  near  Sunday,  that 
he  thought  it  both  proper  and  humane  to  pafs  over 
that  day,  and,  as  the  law  in  England,  though  not 
the  law  here,  gave  to  murderers  that  day,  in  imitati- 
on of  it  to  forbear  pronouncing  fentence  on  Mr. 
Fitzgerald  till  Monday. 

Mr. 
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Mr.  /Ittontey  General  faid,  in  truth,  he  was  well 
content  that  it  fliould  be  fo.  But  he  underftood  that 
there  was  a  motion  to  be  made  in  arreft  of  judg- 
ment. If  that  motion  were  at  all  to  be  made,  it 
«  muft  arife  from  defects  upon  the  record,  which  could 
as  well  be  fhewn  in  five  minutes  as  in  five  years; 
and  the  only  advantage  that  he  wiflied  to  reap,  was 
not  to  hear  a  long  fpeech  •,  for  the  more  time  there 
were  given,  the  longer  the  fpeech,  but  not  the  better 
the  argument ;  for  a  good  legal  mind  could  foon  pro- 
duce a  good  legal  argument. 

Mr.  Burke  faid,  that  he  did  not  fee  any  defect,  on 
the  indictment ;  but  Mr.  Stanley  had  told  him  that 
he  did ;  and  he  hoped  the  court  would  give  the  gen- 
tlemen on  that  fide  time  to  confult  together. 

The  Chief  Baron  requefted  that  Mr.  Stanley,  who 
was  out  of  Court,  might  be  fent  for,  and  he  having 
come  in,  then  defired  him  to  acquaint  the  court 
if  he  had  any  motion  to  make  in  arreft  of  judg- 
ment, in  the  cafe  of  Mr.  Fitzgerald. 

Mr.  Stanley  prayed  time  to  confider  the  queftion ; 
and 

Mr.  Attorney  General  nlked  Mr.  Stanley,  as  a  mo- 
tion in  Arreft  of  Judgment  muft  arife  from  Error  in 
the  Record,  whether  he  had  not  better  have  the  in- 
dictment read,  as  poflibly  he  never  had  heard  it,  or 
dfe  had  forgotten  it. 

The  Indictment  was  then  read. 

Mr.  Attorney  General  then  defired  Mr.  Stanley 
would  ftate  what  .objections  he  had  to  the  indict- 
ment. 

Mr. 
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Mr.  Stanley  declared,  lie  did  not  hold  himfelf 
bound,  in  that  flage  of  the  bufincfs,  to  tell  the  At- 
torney whether  he  had  any  objection  or  not  to  the 
indictment,  as  he  had  already  experienced  that  the 
Attorney  General  was  neither  difpofed  to  grant  Mr. 
Fitzgerald  any  favour,  or  to  a£t  with  that  candor 
and  humanity  that  would  have  done  honour  to  his 
flation  —  a  character  that  his  predeceffors  in  office 
had  been  fo  zealous  to  acquire,  that  he  challenged 
him  to  fhew  a  fingle  inflance  fince  the  revolution, 
when  an  Attorney  General  had  refufed  or  withheld 
his  content i  to  extend  a  liberal  and  a  legal  indulgence 
to  a  prilbner  in  a  capital  cafe,  as  had  been  done  by 
the  Attorney  General  at  the  commencement  of  the 
trial.  Eut,  he  thanked  God,  it  was  not  necefTary 
for  him  to  a(k  the  Attorney  General's  leave  to  make 
a  motion  in  arrefl:  of  Judgment.  If,  upon  conside- 
ration, the  cafe  would  admit  of  it,  happy  it  was  for 
his  unfortunate  client,  and  happy  it  was  for  him,  that 
he  could  have  recourfe  to  Judges  who  had  witdom 
enough  to  comprehend,  and  power  enough  to  ex- 
tend, thofe  advantages  which  the  nicety  and  caution 
of  the  law  provide  in  cafes  of  life,  without  the  con- 
Jent  of  his  Majefty's  Attorney  General. 

Mr.  Stanley  then  told  the  Court,  that  he  did  not 
think  it  necefTary  for  him  at  that  time  to  (late  whe- 
ther he  had  or  had  not  any  objections  to  make  in 
arrefl  of  Judgment;  for  he  would  undertake  to 
fhew  that,  if  Mr.  Fit2gerald  was  then  (landing  at 
the  bar,  and  that  the  indictment  was  the  mod  per- 
fect one  that  ever  was  drawn  by  the  hand  of  a  law- 
yer, that  the  Court  could  not  pafs  fentence  on  Mr, 
Fitzgerald,  and  he  would  (late  his  reafons.  It  had 
been  faid  by  Mr.  Attorney  General,  that  Mr.  Fitz- 
gerald waived  the  benefit  of  the  law,  and  confented 
to  be  tried  before  the  principals;  and  that  though  in 
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general  either  a  derivative  traitor,  or  an  accelTary  in 
felony,  fhall  not  be  tried  till  the  principal  is  convicV 
< '<-•,  yet  he  may  confent  to  put  himfelf  upon  his  trial 
if  he  chufes.  He  admitted  Mr.  Attorney  General's 
Law,  if  the  accefTary  exprefsly  confents  to  be  tried 
firft — but  he  denied  the  fad.  Mr.  Fitzgerald  never 
confented  to  be  tried  firft;  but  if  he  did,  the  court 
would  find  it  laid  down,  i  Hal.  623.  that  though  the 
accelTary  in  felony,  or  the  acceflbrial  traitor  in  treafon, 
does  confent  to  be  tried  before  his  principal,  yet, 
fays  Lord  Hale,  if  he  be  convicted,  it  is  neceflary  to 
refpite  Judgment  againft  him  till  the  principal  be 
convicted  and  attainted  ;  for,  if  the  principal  be  af- 
terwards acquitted,  the  conviction  of  the  accelTary 
is  void,  and  no  judgment  can  be  palled  upon  him; 
fo,  if  the  principal  is  outlawed,  and  thereupon  the 
accelTary  is  tried  and  convicted,  if  the  principal  af- 
terwards reverfes  the  outlawry,  and  pleads  over  and 
is  acquitted,  the  coviction  of  the  acceffary  is  reverf- 
ed.  -  The  derivative  accelTorial  traitor  is  intitled  to 
the  very  fame  advantages  that  the  man  accelTary  in 
feldpy  is ;  and,  upon  this  principle,  it  was  mod  clear 
that  no  judgment  could  now  be  pafled  againft  Mr. 
Fitzgerald. 

The  Chief  Baron  then  faid  to  Mr.  Stanley,  fince 
that  was  his  objection,  he  had  better  wait  until  the' 
jury  had  returned  with  their  verdict. 

Mr.  Baron  Power  faid,  he  meant  to  give  no  opi- 
nion ;  but,  being  always  of  opinion  that  it  was' 
eafier  to  obviate  beforehand  an  objection  than  anfwrer 
it  afterwards,  in  order  to  have  put  an  end  to  the 
queftion,  he  had  wifhed  to  have  had  a  juror  with- 
drawn-. 

The  Chief  Baron  faid,  he  had  wilhed  fo  for  the 
fame  reafon. 
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The  Jury  then  returned  with  their  verdict  againft 
the  principals;  and  Mr.  Stanley  begged  time  till 
Monday  to  confider  whether  any  motion  could  be 
made  in  Arreft  of  Judgment. 

The  Court  faid,  God  forbid,  that  they  mould  feel 
any  inconvenience,  or  refufe  to  grant  him  any  rea- 
fonable  time  he  might  defire  ;  but  they  begged  him 
to  confider  well  of  his  motion,  and  to  remember 
that  it  mud  be  made  in  the  prefence  of  Mr.  Fitz- 
gerald. If,  however,  he  perfifted  in  it,  it  was  their 
duty  to  attend  to,  and  they  mud  and  would  hear  his 
motion. 

Adjourned  to  Monday. 


1  HE  Court  met  purfuant  to  adjournment.  Ti- 
mothy Brecknock  wras  brought  to  the  bar,  and  tried 
upon  the  fame  indi&ment  upon  which  Mr.  Fitzge- 
rald had  been  convicted.  Mr.  Brecknock  applied 
to  the  Court,  and  begged  leave  before  his  trial  to  pray 
to  his  Heavenly  Judge  for  about  two  minutes.  He 
accord ing'y  fell  upon  his  knees,  and  renin  :ed  in 
filence  for  fome  time.  When  he  was  defired  by  the 
Clerk  of  the  Crown  to  look  to  his  challenges,  he 
atked,  "  How  it  was  polTible  for  him,  an  alien  born, 
"  to  make  exceptions  to  perfons,  according  to  con- 
"  fanguinity,  up  to  the  5th  degree;  but  he  would 
*'  make  a  general  challenge  of  all  the  inhabitants  of 
"  Caftlebar,  all  of  the  name  of  McDonnell,  and,  he 
"  believed,  all  of  the  name  of  Higgins." 


Monday,  June  12. 
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The  following  gentlemen  were  fworn  on  the  Petit 
Jury,  viz. 

James  Browne  of  Browne-Hall,  Efq. 
Thomas  Samuel  Line] fey  of  Milford,  Efq. 
John  Knox  of  Bailina,  Efq. 
Peter  Lynch  of  Caftlccarra,  Efq. 
Thomas  Lindfey,  Tun.  of  Hollimount,  Efq. 
George  Jackfon  of  Prpfpcct,  Efq. 
Smyth  Sieel  of  Foxford,  Efq. 
James  Gildea  of  Crofslough,  Efq. 
John  Ormfby  of  Ballinamore,  Efq. 
Thomas  Ellwood  of  Caftletown,  Efq. 
John  Nolan  of  Loughboy,  Efq.  and 
Patrick  French  of  Bally kinneave,  Efq. 

Mr.  Brecknock  then  addreiTed  the  Court;  and 
faid,  he  believed,  it  was  in  his  Lordfhip's  recollec- 
tion that  he  had  formerly  claimed  a  Medietas  Linguae 
Jury ;  that  he  did  not  mean  to  mention  or  name  the 
ftatutes  of  Edward,  nor  that  of  Henry  the  6th,  but 
he  meant  that  older  law  of  Athelftan,  called,  Pax 
inter  populum  Regem. 

The  Lord  Chief  Baron.  "  Mr.  Brecknock,  this  is 
wafting  time.  It  was  formerly  aflerted  by  you,  that 
Scotfmen,  before  the  union,  had  a  right  to  a  trial  per 
Medietalem  Linguae— -the  fact  was  not  fo;  and  fince 
the  union  the  practice  uniformly  has  been  otherwife; 
the  people  of  Ireland  and  England  fpeak  one  tongue, 
have  one  common  language,  and  are  governed  by 
one  common  Sovereign ;  and  let  it  not  go  abroad, 
that  Englifhmen  are  confidered  as  aliens  in  this  king- 
dom. Englifhmen  inherit  in  Ireland,  and,  vice  verfay 
Irifhmen  in  England.  Both  countries  have  the  fame 
laws,  the  fame  conftitution,  and  the  fame  happy 
government." 
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The  Court  having  thus  over-ruled  this  point,  Mr. 
Brecknock  claimed  as  his  right  the  inspection  of  me 
bill  of  indictment,  that  he  might  know  whether  it 
was  found  by  twelve  jurors  or  not;  for  if  there  were 
not  twelve  jurors  to  the  finding,  the  whole  was 
over. 

The  Chief  Baron  then  informed  him,  that  the 
bill  bore  the  name  of  the  foreman,  figned  for  him- 
ielf  and  fellow-juiors,  and  that  was  fufficient. — 

Mr.  Brecknock  faid,  Hawkins  fays  not. 

Mr.  Attorney  General  then  fined  the  evidence, 
and  called  Andrew  Gallagher,  who  was  the  firfl.  wit- 
nefs  in  ftipport  of  the  profecution.  He  was  taken 
on  the  20th  of  February,  and  carried  piifoner  to 
Turlough,  where  he  was  detained  that  night,  he  could 
diftinguifti  Mr.  Brecknock's  voice.  In  the  morning 
he  oblerved  a  guard  with  arms.  He  faw  Mr.  Breck- 
nock and  Mr.  Fitzgerald  at  the  door  in  Turlough- 
Houfe;  they  firft  fpoke  together  in  French,  or  in  fome 
language  which  the  witnefs  did  not  underftand.  Mr. 
Fitzgerald  called  over  Foy  and  Andrew  Craig,  in 
Brecknock's  prefence,  and  ordered  them  to  move 
the  guard  higher  up,  and  to  tell  them  in  cafe  of  a 
refcue  to  moot  their  prifoners.  He  heard  Mr.  Fitz- 
gerald fay,  when  Scotch  Andrew  went  to  the  guard, 
"  Ha !  we  mall  foon  get  rid  of  them  now."  "  Oh !  fays 
Mr.  Brecknock,"  that's  well,  we  fhall  then  be  eafy 
indeed."  M'Donnell  and  Hipfon  are  dead.  Hipfon 
was  mot  by  part  of  the  guard  from  the  Houfe  at 
Turlough,  he  was  mot  from  the  rear.  The  witnefs 
himfelf  was  wounded  ;*he  was  brought  back  to  Tur- 
lough, Mr.  Brecknock  told  him,  the  witnefs,  in  Mr. 
Fitzgerald's  houfe,  that  he  would  be  punifhed  for  fo 
heinous  a  circumflance  as  a  refcue. 

Mr. 
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Mr.  Brecknock  (aid,  from  what  had  fallen  from 
Mr.  Gallagher,  his  teftimony  ought  opt  to  be  receiv- 
ed ;  for  it  did  appear  in  two  manners,  that  he  had 
fled  from  juftice — Ore  tenus  \  and  the  court  had  a 
record  of  his  convidtion  upon  that  flight. 

The  Chief  Baron  begged  of  Mr.  Brecknock  to 
deftrt  fuch  idle  babble,  and  to  commit  himfelf 
to  his  council. 

He  was  then  crofs  examined  by  Mr.  Owen. 

He  cannot  fpeak  French;  but  from  hearing  it 
fpoken  by  others,  he  believed  the  language  in  which 
Mr.  Fitzgerald  and  Mr.  Brecknock  fpoke  to  be 
French.  He  faw  no  alfent  given  by  Mr.  Brecknock 
to  Mr.  Fitzgerald's  proposals ;.  but  he  heard  Mr. 
Fitzgerald  fay,"  Ha!  we  mail  foon  get  rid  of  them 
now;''  and  Mr. Brecknock  reply,"  O!  that  is  well,  we 
fhall  then  be  eafy  indeed ;  and  the  words,  we'll  be 
eafy  indeed  were  not  coupled,  with  other  words.  Mr- 
Fitzgerald  does  fpeak  in  a  low  voice,  but  the  witnefs 
has  heard  him  fpeak  as  loud  as  any  man.  As  to  Mr. 
Brecknock,  the  Court  had  heard  him  juft  then,  and 
could  tell  whether  he  fpoke  loud  or  not.  Mr. 
Fitzgerald  and  Mr.  Brecknock  were  in  the 
room  together  wjien  the  witnefs  was  brought  back 
to  the  houfe  of  Turlough.  Mr.  Fitzgerald  wrote 
feveral  notes,  and  received  feveral  notes,  and  he 
fhewed  them  all  to  Mr.  Brecknock.  They  fpoke 
together  in  a  foreign  language. 

Mr.  Brecknock  fuggefled,  that  the  ftatute  of  the 
loth  of  Henry  the  7th  was  a  mere  temporary  aft; 
and  would  their  lordfhips,  after  an  interval  of  near 
two  hundred  and  ninety  one  years,  wrcft  it  to  the 
prefent  purpofe  ? 

The 
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The  Jecond  witnefs  for  the  Crown.    Andrew  Craig 
examined  by  Mr.  Patter  foil. 

Remembered  the  morning  M'Donnell  and  Hipfon 
were  mot,  he  law  Mr.  Brecknock  bringing  a  book 
into  the  fmall  room  to  Mr.  Fitzgerald;  he  laid  it 
on  a  table  or  chair,  and  pointed  with  his  ringer,  and 
faid  14  there  is  the  place  you  want."  There  was  no 
paffage  read  in  Brecknock's  prefence.  Mr.  Fitzge- 
rald called  the  Book  an  a&  of  parliament,  and  read, 
or  feemed  to  read,  that  it  was  lawful  to  fhdot  a  per- 
son charged  with  felony,  if  he  attempted  a  refcue. 
He  faw  Mr.  Brecknock  about  the  houfe,  and  at  the 
door  that  morning,  and  talking  with  Mr.  Fitzge- 
rald, but  he  do.s  not  know  about  what  they  were 
talking.  Mr.  Fitzgerald's  orders  to  the  witnefs 
were  to  make  a  man  go  on,  and  fire  the  ref- 
cue fhot.  The  Prifoners  were  fnot  in  confequence 
of  that  lliot. 

In  an  anfwer  to  a  quefiion  from  the  Court , 

He  faid,  he  did  not  recoiled  being  prefent  at  any 
converfation  between  Mr.  Brecknock  and  Mr.  Fitz- 
gerald before  on  that  morning. 

He  was  cro/s  examined  by  Mr.  Burke. 

The  witnefs  lived  for  two  years  and  half  with  Mr. 
Fitzgerald ;  Mr.  Brecknock  had  been  with  him  this 
year  and  half;  Mr.  Fitzgerald  and  Brecknock  were 
fond  of  reading  law  books  together.  The  witnefs 
could  not  tell  whether  it  was  to  that  point  or  another 
that  the  book  was  applied.  They  had  lived  at 
Tnrlough  for  nine  months. 
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To  another  queft  ion  from  the  Ccntrt, 

He  faid,  it  was  feme  time  before  the  laft  general 
af!:z~s,  that  the  firit  attempts  were  made  on  Mr. 
M'Donnell. 

To  a  qtieftion  from  one  of  the  Jury, 

He  anfwered,  Mr.  Brecknock  laid  the  book  oil  a 
table  or  chair. 

The  Third  Witnefs  for  the  Crown.   Patrick  Dornin 
examined  by  Mr.  O'Hara. 

He  was  one  of  the  guard  appointed  on  the  21ft  of 
February  ;  they  were  drawn  up  before  the  houfe  at 
Turlough  ;  he  received  directions  from  Mr.  Fitzge- 
rald— he  told  them  how  to  behave.  The  directions 
were  if  they  mould  meet  with  any  oppofition  or 
refcue,  to  make  fure  of  the  prisoners.  There 
were  two  or  three  queftions  among  the  people 
as  to  what  was  faid  by  Mr.  Fitzgerald;  fome 
laid  it  was  46  kill  them'*  but  the  words  he  heard 
were  "  make  fure  of  them.''  Brecknock  and 
Mr.  Fitzgerald  were  together  at  the  doors,  when 
thefe  directions  were  given.  Mr.  Hipfon  was 
killed  dead.  He  fa w  no  perfon  upon  the  road  but 
the  guard,  nor  no  attempt  of  a  refcue.  John  Ful- 
ton was  of  the  Guard,  as  were  William  Fulton  and 
Renchy. 

He  was  crofs  examined  by  Mr.  Stanley. 

Between  fix  and  feven  o'clock  the  orders  were 
given;  all  the  guards  were  prefent.  The  orders  were 
given  firft  to  Andrew  Craig  at  the  head  of  the 
guard,  and  then  to  the  guard.    Mr.  Fitzgerald  gave 
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the  orders  firft  at  the  door,  and  Andrew  Craig  toid 
the  orders  on  the  road.  All  the  guards  were  on  the 
centre  of  the  road.  Mr.  Fitzgerald  came  off  the 
flag;  he  did  not  come  clofe  to  the  guard,  he  came 
two  or  three  paces ;  the  witnefs  was  in  the  centre  of 
the  ranks. 

The  Fourth  witnefs  for  the  Crown.    Sir  Neil  O'Don- 
nell  examined  by  Mr.  Daly. 

He  took  the  examinations  of  Dornin.  Dorniu 
was  in  the  crowd  where  Mr.  McDonnell  lay  dead. 
Dornin  told  the  Witnefs -he  wanted  to  fpeak  to  him 
about  that  bufinefs,  that  he  was  one  of  the  unfor- 
tunate guard,  and  all  the  juftice  he  could  do  was 
to  tell  all  he  knew.  He  had  got  fome  fmall  mot 
in  his  back. 

*f  he  fifth  witnefs  for  the  Crown.    James  Calpin  ex- 
amined by  Mr.  Attorney  General. 

He  was  on  the  road  the  morning  M'Donnell 
was  (hot  5  he  after  that  faw  the  prifoner  Brecknock; 
he  heard  Brecknock  afk  a  man  very  like  a  minifter, 
(wrho  was  wringing  his  hands)  infide  of  him,  "  Why 
bemoaned?"  the  gentleman  paffed  in,  and  Breck- 
nock faid  to  the  guard  "  Lads,  your  matter  is  angry 
for  your  leaving  this  man  alive,  for  he  will  certainly 
do  you  a  great  deal  of  harm,"  Gallagher  was  at  that 
time  about  a  mufquet  mot  from  the  houfe,  or  better, 
with  the  guard  coming  down  the  hill. 

He  was  crofs  examined  by  Mr.  Burke. 

He  never  told  any  body  what  he  had  now  given  in 
evidence,  until  he- was  fummoned  by  my  Lord  the 
Judge.  On. the  evening  of  the  murder,  there  was  a- 
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man,  with  his  wife  and  children  who  wanted  to  go  to 
Caftlebar,  and  the  witnefs  told  him  if  he  would  (lay 
with  him  that  night  he  would  give  him  potatoes  for 
his  fupper,  and  ftraw  for  his  bed : — In  return  for 
which  the  man  faid,  if  in  his  power  he  would  ferve 
him  for  ever.  That  man  was  now  in  the  fervice  of 
Mr.  Gregory,  and  he  fuppofed  that  Mr.  Gregory  had 
the  fummons  fent  to  him. 

In  a  qaeftion  from  one  of  the  Jurors* 

He  faid,  it  was  not  common  for  the  people  to 
ftand  and  hear  any  thing  at  Mr.  Fitzgerald's  doors, 
but  he  apprehended  that  Mr.  Gallagher  might  be 
hurted,  and  he  flayed  to  fee  how  he,  Mr.  Gallagher, 
might  be  ufed. 

To  a  queftion  from  another  of  the  Jury. 

He  faid,  that  only  a  third  of  the  guard  had  come 
to  Turlough  when  this  had  happened. 

[Here  the  profecution  clofed.] 

In  the  deft  nee  cf  the  pr  if  oners  the  Rev.  Henry  Henry 
was  fir  ft  called. 

He  was  examined  by  Mr.  Owen. 

He  ilept  at  Turlough-houfe  the  20th  of  February; 
He  faw  the  guard  on  the  21ft  of  February  laft.  He, 
as  far  as  he  recollected,  did  not  fee  Mr.  Brecknock 
bef6re  the  guard  went  off.  He  did  not  on  the  former 
trial  fwear  that  Brecknock  was  in  his  bed,  but  that 
the  witnefs  did  not  fee  him,  and  believes  him  to 
have  been  in  his  room.  He  could  not  perfectly  re- 
collect whether  he  faw  Mr.  Brecknock  after  the  re- 
turn of  Gallagher,  he  was  fo  confufed,  from  fee- 
ing men  in  the  pangs  of  death.  He  did  not  recollect: 
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whether  Mr.  Brecknock  was  among  the  people  who 
were  about  the  houfe  with  him.  He  did  not  perfectly 
recoiled  feeing  Mr.  Brecknock  after  the  return  of 
Gallagher. 

To  a  queflion  from  the  Chief  Baron. 

He  faid,  he  did  recoiled  wringing  his  hands ;  and 
being  afked  by  him,  Whether  he  recollected  to  fee 
that  man  who  had  been  juft  examined  at  that 
time  ?  he  anfwered  that  he  did  not,  from  his  con- 
fufion,  recollect.  He  might  have  wrung  his  hands; 
but  that  he  remembered  a  man  with  red  hair  called 
to  him  to  tell  him,  that  he  was  fummoned  by  a 
crown  fummons,  and  requefted  to  know  whether 
he  might  with  fafety  not  attend  1  He  knew  Mr. 
Brecknock  only  for  about  twelve  days.  He  be- 
lieved him  to  be  the  laft  man  in  the  world  who  would 
have  a  third  for  blood,  and  he  would  give  parti- 
cular inftances. 

Mr.  Attorney  General  objected  to  fuch  kind  of 
evidence  as  being  inadmiffible.  He  relied,  on  it  that  in 
giving  evidence  of  character,  general  evidence  only 
was  to  be  received,  and  that  particular  inftances 
could  not  be  adduced. 

Mr.  Stanley  contended  that  it  might  be  admitted. 
The  clear  rule  of  evidence,  he  faid,  was  this: 
when  a  witnefs  is  called  to  impeach  a  man's  cha- 
racter, he  can  only  do  it  by  genera!  accounts 
of  his  conduct  and  behaviour,  and  he  (hall  not  be 
permitted  to  give  evidence  of  particular  facts, 
which  the  perfon  is  not  then  prepared  to  combat  with 
evidence  ;  for  no  man  is  bound  to  defend  every  ac- 
tion of  his  life  when  unprepared  for  that  purpofe. 
But  this  rule  does  not  hold  when  you  call  a 'witnefs  to 
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fupport  a  man's  character,  the  witnefs  may  not  only 
give  him  a  good  character,  but  he  may  give  his  rea- 
fons  for  entertaining  that  good  opinion  of  him;  and 
he  remembered  the  point  ruled  at  the  fpecial  com- 
miffion  in  St.  Margaret's-Hiil  in  the  Borough  of 
South wark,  on  the  trial  of  the  rioters  in  1780, 
A  man  was  indicted  on  the  riot  act  10  George  ift. 
a  witnefs  was  called  to  give  him  a  character,  he  gave 
him  a  good  one,  ana1  faki  his  reafon  for  entertaining 
that  good  opinion  of  him  was,  that  he  knew  him  to 
be  a  dutiful  roil,  and  that  he  fupportec}  a  helplefs 
parent  by  his  induftry.  An  objection  was  then  made 
to  this  kind  of  evidence,  and  Lord  Loughborough 
and  Mr.  Juftice  Good,  made  the  prefent  diftindtion, 
and  ruled  it  to  be  proper  evidence. 

Mr.  Attorney  General  faid,  that  when  Mr.  Stanley's 
Reports  had  the  fiat  of  the  judges,  they  might  then 
be  cited  ;  but  he  prefumed  that  their  lordfhips  would 
follow  the  known  rules  of  evidence. 

Mr.  Baron  Tower  faid,  that  in  giving  general 
character,  the  wimefs  might  give  evidence  of  the 
reafons  why  he  gave  that  character. 

Mr.  Henry  then  proceeded  in  his  evidence:  he 
knew  that  Andrew  Craig  had  a  particular  averfion  to 
to  the  prifoner.  He  had  heard  him  fay,  that  he  would 
hot  call  a  gentleman  a  liar;  but  the  prifoner  went 
as  near  to  telling  lies  as  any  man  could  do;  that 
Crajg  hindered  the  fervants  from  taking  turf  to  Mr. 
Brecknock's  room,  and  from  doing  any  thing  for 
him;  and  he  often  heard  Craig  fay,  "  d^mn  him." 
He  did  not  think  the  prifoner  a  man  of  a  fanguin- 
ary  difpofuion,  for  he  remembered  a  particular  in- 
(lance  of  Andrew  Craig  nicking  a  horfe  which  be- 
longed to  him  the  witnefs,  upon  which  the  prifoner 
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reproved  him,  and  told  him  he  would  certainly  bring 
down  vengeance  for  the  fhedding  of  blood. 

Second  witnefs  in  the  defence.    Judith  Kilgallen  ex- 
amined h  Mr.  Stanley. 

She  knew  Mr.  Brecknock  ever  fmce  he  came  to 
Turlough.  On  being  afked  what  time  he  arofe,  the 
prifoner  interrupted  and  replied,  "  that  he  always  rofe 
fifteen  minutes  before  fun  rife,  to  waft  his  prayers  to 
heaven."  On  the  queftion  being  put  again  to  the 
witnefs,  fhe  faid  fhe  could  not  be  particular ;  he  got 
up  fometimes  early  and  fometimes  late.  She  did  not 
on  that  day  fee  him  until  after  eight  o'clock.  She 
faw  the  guard  go  off,  and  on  the  return  of  the  guard 
fhe  faw  Mr.  Brecknock  about  the  houfe. 

She  was  crofs  examined  by  Mr.  O'Hara. 

She  was  not  much  fatigued  with  fitting  up  all 
night. 

'Third  Witnefs  in  the  defence.    John  Scott  examined 
by  Mr.  Burke. 

He  wras  up  all  night.  He  did  not  fee  Mr.  Breck- 
nock until  the  guard  came  back.  He  faw  the  guard 
go  off,  and  if  Mr.  Brecknock  was  then  there  he  mud 
have  feen  him. 

He  was  crofs  examined  by  Mr.  Attorney  General, 

Who  afked  him,  if  he  was  the  witnefs  who  had 
fwom  on  the  other  night  that  Mr.  O'Meally  had 
figned  the  warrants  in  the  kitchen, — and  that  had 
fwom  that  Paddy  wrote  the  examinations  there, — 
and  that  Fulton  wrote  his  own  name?  to  which  Scott 
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having  anfwered  that  he  was,  Mr.  Attorney  General 
then  faid  he  would  not  afk  him  a  fingle  queftion. 

Fourth  Witnefs.    The  Reverend  John  Benton  exa- 
mined by  Mr.  Burke. 

He  had  known  Mr.  Brecknock  for  fome  years ;  he 
believed  from  1782,  when  Mr.  Fitzgerald  was  con- 
fined in  the  new  prifon — he  can  iot  tell  his  general 
character ;  but  he  did  not  think  him  capable  of  per- 
petrating any  fanguinary  att,  becaufe  he  had  heard 
bim  frequently  reprove  men  for  the  flighted  im- 
moralities. 

He  was  crofs  examined  by  Mr.  Attorney  General, 

He  knew  Mr,  Fitzgerald  very  well,  and  always 
bad  taken  him  to  be  a  man  of  abilities.  He  knew 
that  he,  Mr.  Fitzgerald,  confulted  Mr.  Brecknock  as 
a  Man  of  law.  He  believed  he,  the  witnefs  himfelf% 
might  have  been  confulted  by  Mr.  Fitzgerald.  He 
did  not  believe  that  if  Mr.  Fitzgerald  had  fuch  a 
fanguinary  mind,  the  prifoner  was  capable  of 
counfelling  and  advifing  fuch  fads.  He  believed  that 
he  had  faid  that  the  prifoner  was  the  caufe  of  all  the 
mifchief  which  had  befallen  to  Mr.  Fitzgerald ;  but 
his  reafon  for  faying  fo  was,  that  he  knew  Mr.  Fitz- 
gerald had  been  led  aftray  in  his  property,  as  to  the 
writ  of  error,  in  which  the  gentleman  then  examining 
the  witnefs  as  a  lawyer  (Mr.  Attorney  General)  had 
been  concerned ;  and  he  believed  if  he,  Mr.  Fitzge- 
rald, had  not  been  fo  mifguided,  Mr.  Fitzgerald 
would  not  have  had  any  occafion  to  have  come  to 
that  country, — and  he  alfo  knew  that  Mr.  Fitzgerald 
had  not  one  law  book  before  he  knew  Mr.  Breck- 
nock. .... 
tin  a 

[Here  the  prifoner  clofed  his  defence.] 
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The  Chief  Baron  then  charged  the  Jury,  and 
flated  that  the  prifoner  Timothy  Brecknock,  was 
charged  in  two  indictments  with  procuring  a 
murder  to  be  committed,  and  the  law  had  made 
that  crime  equal  in  guilt,  with  the  perpetration 
of  murder  itfelf,  and  with  great  jufticej  for  the 
artful  wretch,  who  contrives  a  murder  ;  is  more 
criminal  than  the  unfortunate  inftrument  of  his 
malevolence.  To  bring  this  crime  home  to  the 
prifoner:  a  murder  muft  have  been  committed  ; 
and  by  his  procurement.  That  a  murder  had  been 
committed,  was  clearly  proved  by  the  witnelTes  and 
had  been  eftablifhed  by  fix  verdicts.  To  effectu- 
ate that  murder,  a  plan  ;  and  a  very  artful  plan 
had  been  laid.  If  Andrew  Craig^  be  believed,  the 
plan  moved  from  Brecknock,  who  is  fworn  to 
have  produced  a  book,  in  which  it  was  laid  down 
for  law,  chat  it  was  lawful  to  kill  prifoners  charge 
ed  with  felony,  in  cafe  of  a  refcue.  But  credit 
was  not  lightly  to  be  given  to  the  teftimony  of  a 
perfon  of  Andrew  Craig's  defcription,  efpecially 
when  it  appeared  by  the  evidence  of  Mr.  Henry  ; 
That  Craig  was  ill  inclined  towards  the  prifo- 
ner; Dornin,  another  witnefs,  feemed  alio  to  dif? 
fer  from  him.  That  Andrew  Gallagher  had  pro* 
ved  that  the  prifoner  was  prefent,  when  Mr.  Fitz- 
gerald had  given  directions  to  the  guard  to  (hoot 
their  prifoners,  and  gave  his  countenance  to  thefe 
directions.  That  when  Mr.  Fitzgerald  expreffed 
his  opinion,  that  they  mould  now  get  rid  of  thefe 
fellows,  the  prifoner  replied,  it  is  well ;  we  (hall 
then  be  ealy  indeed.  James  Calpin  alfo  had  gir 
ven  material  evidence  to  Ihew,  that  the  prifoner 
was  confehting  to  the  plan.  Witnefs  were  ex- 
amined to  the  character  of  the  prifoner.  The 
reafon  why  character  is  allowed  as  evidence  in 
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capital  cafes  is,  that  the  law  in  favour  of  life,  pre- 
fumes  innocence  till  guilt  has  been  proved,  and 
where  the  matter  reds  in  doubt ;  evidence  of 
good  character  fortifies  that  prefumption,  but 
thefe  doubts  are  not  to  be  light  or  frivolous 
doubts,  but  fuch  as  would  arife  in  a  fteady  mind, 
from  a  cool  and  difpaflionate  confideration  of  the 
cafe.  If  therefore  upon  the  whole  of  the  cafe,  the 
jury  believed  that  a  plot  was  laid  againfl:  the  lives 
of  the  deceafed,  and  that  he  was  concerned  in 
laying  that  plot,  they  ought  to  find  him  guilty: 
but  if  they  thought  there  was  no  plot  laid,  or  if 
there  was,  that  he  was  neither  privy  nor  consent- 
ing to  it;  they  ought  to  acquit  him;  or,  if  they 
thought  themfelves  warranted  to  entertain  doubts 
about  his  guilt,  it  was  their  duty  to  incline  to  the 
lide  of  mercy. 

Mr.  Baron  Power  obferved  that,  this  was  the  fame 
indictment  upon  which  Mr.  Fitzgerald  had  been 
convicted  ;  but  the  Jury  mould  feel  no  prejudice  on 
that  account  againfl  the  prifoner  at  the  bar.  They 
were  not  to  infer  that  the  prifoner  was  guilty,  be- 
caufe  Mr.  Fitzgerald  was  proved  to  be  fo  ;  the  pri- 
foner, faid  he,  may  be  innocent  notwithstanding 
the  guilt  of  Mr.  Fitzgerald.  The  bills  of  indict- 
ment were  founded  on  the  10th  Hen.  VII.  charging 
that  the  prifoner  did  provoke,  ftir  up,  and  procure 
certain  perfons  to  murder  Mr.  M'Donnell  and  Hip- 
fon  ;  to  fupport  this  charge,  it  muft  appear  that  the 
murder  was  committed ;  and,  notwithstanding  the 
conviction  of  Fulton  and  others  on  the  preceding 
day*  the  prifoner  at  the  bar  might  have  given  evi- 
dence tending  to  juftify,  excufe,  or  alleviate  the 
homicide  ;  but  that  defence,  which  had  been  relied 
on  in  the  cafe  of  Mr.  Fitzgerald,  he  obferved,  had 
been  wifely  abandoned  in  the  prefentcafe.  That  there 
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exifted  any  neceflity  for  committing  the  homicide, 
that  the  law  might  have  been  executed,  and  the 
perfons  in  cuftody  conveyed  before  a  magistrate  or 
to  gaol  without  firing  one  fmgle  mot,  were  facts 
not  in  this  cafe  controverted  on  the  part  of  the  pri- 
foner  —  he  had  relted  his  defence  on  ftronger 
ground.  His  defence  is,  that  he  did  not  provoke, 
ftir  up,  or  procure  any  of  the  perfons  named  in- 
the  indictment  to  commit  the  murder — he  obferv- 
ed  that  four  witneffes  had  given  teftimony  that  he 
did  ;  but  the  Jury  only  were  the  conftitutional 
judges  of  the  fact,  and  the  credit  due  to  thofe  who 
attefted  it ;  that  the  prifoner  had  given  evidence 
of  general  good  character — with  regard  to  this  fpe- 
cies  of  evidence,  he  would  give  them  fome  legal 
information.  If  the  fact  alledged  in  the  indict- 
ment be  fully  and  clearly  proved,  character  becomes 
totally  ufelefs.  If  a  man  be  happy  enough  to 
have  the  good  opinion  of  all  his  neighbours — to  be 
thought  in  the  opinion  of  all  thofe  prefent  incapa- 
ble of  committing  the  horrid  crime  he  was  charged 
with — if,  notwithstanding,  it  mould  be  fully  and 
clearly  proved  that  he  did  kill  another  without  any, 
or  without  a  fufficient  provocation,  the  unhappy 
perpetrator,  however  good  his  character  before  was, 
muft  anfwer  for  the  crime  ;  and  character  will  not 
avail  one  grain  in  the  fcale  of  Juitice  :  but  if,  on 
the  contrary,  the  charge  be  not  fully  and  clearly 
proved— if  it  be  doubtful  whether  he  was  guilty  or 
not — then,  indeed,  character  mould  turn  the  fcale, 
and  the  jury  mould  lean  to  the  merciful  fide.  He 
concluded, that  it  mould  ever  be  remembered  by  Ju- 
rors (to  ufe  the  higheft  and  beft  authority)  H  that  it 
"  is  better  ninety  and  nine  guilty  perfons  ihould 
"  efcape,  than  that  one  innocent  man  mould  fuf- 
fer." 
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The  Jury  retired  for  about  ten  minutes,  and  re- 
turned with  their  verdidt  GUILTY. 

The  foreman  of  the  Jury  then  recommended 
him  to  mercy  ;  and  having  preffed  it  ftrongly,  the 
Court  afked  the  Jury  if  they  had  any  doubts  of  the 
guilt  of  the  prifoner,  or  any  wifh  to  reconfider  their 
verdict  ? — to  which  the  foreman  replied  not. 

Andrew  Gallagher  was  then  brought  up  to  be 
tried,  for  the  fame  charge  which  John  Gallagh- 
er and  the  other  Gentlemen  were  acquitted  of 
on  Thurfday  laft:  And  the  following  Gentle- 
men were  fworn  of  his  jury  : 

James  O'Donnel,  Efquire. 
Patrick  Kirwan,  Efq. 
George  O'Malley,  Efq. 
William  Orme,  Efq. 
Patrick  Taaffe,  Efq. 
John  Joyce,  Efq. 
Edmund  Taaffe,  Efq. 
Bartholomew  French,  Efcj. 
Walter  Burke,  Efq. 
Arthur  Lindfay,  Efq. 
George  Bingham,  Efq. 
Thomas  Ormfby,  Efq, 

THE  Attorney-General  having  declared  that 
there  was  no  evidence, 

The  Jury  inftantly  returned  a  Verdict,  NOT 
GUILTY. 

The  Court  then  ordered  up  the  feveral  Perfona- 
who  had  been  found  Guilty  on  Saturday  laft,  to 

Y  receive 


(  i?o) 


receive  fentence  .  And  accordingly  John  Fulron, 
William  Fulton,  Archibald  Ewing,  John  Re- 
hanny  or  Renchy,  and  David  Simpfon,  were  put 
to  the  bar ;  and  on  being  asked  what  they  had 
to  fay,  why  Judgment  of  Death,  and  Execution 
thereon,  fhould  not  be  awarded  againft  them. — 
John  Fulton  faid,  He  was  very  young,  and  had 
been  deluded  ; — he  was  a  ilranger,  and  dared 
not  to  difobcy  ;  and  requeued  the  Court  to  give 
Jiim  time  for  repentance. 

The  Chief  Baron  then  faid,  That  mercy  was 
not  in  their  difpofal  ; — that  bis  duty  was  a  painful 
one,  it  was  to  pronounce  the  fentence  of  the  law 
upon  them  : — which  having  done  ;  he  a'dviftd 
John  Fulton  to  prepare  himfelf  for-  immediate 
execution. — -They  were  then  remanded  ;  and  the 
Gaoler  was  directed  to  bring  up  Mr.  Fitzgerald 
and  Mr.  Brecknock. — ■ — While  the  Gaoler  was 
abfent,  the  Chief  Baron  asked  Mr.  Stanley  if  he 
meant  to  make  his  motion  in  "arreft  ot  judgment  ■> 
— and  Mr.  Stanley  having  faid  he  did',  the  Chief 
Baron  replied  ;  In  regard  to  the  feelings  of  the  un- 
happy Gentremari,  1  avoided  having  him  brought 
into  couit,  which  he  ought  to  have  been,  While 
fentence  was  pronounced  on  the  other  unhappy 
fuffcrers.  It  is  for  your  confideration,  whether 
you  think  you  are  fufficiently  founded  in  your 
claim  for  an  arreft  of  judgment,  to  expofethe 
Prifoner  to  that  fituation  which  1  have  avoided, 
becaufe  I  knew  it  would'be  painful  to  his  feel- 
ings. If  you  continue  in  your  intention,  he  muft 
be  brought  up  to  be  prefent  at  your  motion. 
You  will  alfo  confider,  what  you  may  obtain; 
for  I  muft  inform  you,  that,  fhould  you  fucceed 
in  your  motion,  we  muft  fend  up  a  new  bill  of 
indictment,  free  from  thofe  objections,  and  which 
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*iU  doubtlefs  be  found  by  the  Grand  Jury 
and  we  muft  ftay  and  try  the  Prifoner,  and  mult 
deliver,  the  gaol,  rf  we  remain*  till  the  middle  of 
term. — See  alfo  if  there  can  be  any  doubt  of 
the  fame  Evidence  convicting  him  again ;  and 
will  you  expofe  him  again  to' that  fituation  ? 

Mr.  Stanley  faid,  He  was  fure  Mr.  Fitzgerald 
was  fafe  in  the  hands  of  the  learned  Judges  ; — 
and  that,  if  any  advantage  could  be  derived  from1 
the  nicety  or  caution  cf  the  Law,  it  would  be  as 
much  the  inclination  as  it  was  the  duty  of 
the  Learned  Judges,  to  give  the  Prifoner  the  full 
benefit  of  chofe  advantages. 

While  the  Gaoler  was  abferrr,- 

Baron  Tower  faid,  That  one  objection,  and 
qne  only,  had  been  made,  and  it  was  made  by 
Mr.  Stanley; — but  he,  the  Baron,  differed  from 
him,  as  to  that  objection.  If,  however,  it  had 
been  made  fufficienely  early,  he  would  have 
called  on  his  Majefty's  Attorney- General  to  bring 
on  the  trials  of  the  Principals  fir il.  He  would, 
however,  now  fpeak  to  the  point. — If,  in  the 
ftage  that  had  been  propofed,  a  Juror  had  been 
dilcharged,  what  would  have  been  the  conie- 
quence  ? — He  knew  My  Lord  Chief  Jufticc 
Holt  had  laid  it  down,  That  a  Jury,  once  charge 
ed,  could  not  be  difeharged:  However,  there  is 
a  more  modern  authority,  in  Kinloch's  cafe. 
But  there  it  was  done  by  the  Attorney-General's- 
confent. 

Ir  was  urged,  that  he  Mr.  Fitzgerald  was  a  de- 
rivative traitor  -9  and  that  a  derivative  traitor  par- 
took fo  much  of  the  nature  of  an  acceflbry,  that 
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be  could  not  be  tried  until  after  the  AccefTbry  had 
been  found  guilty  :  but  if  it  weie  fo,  he  had  waiv- 
ed that  benefit,  by  challenging  the  Jury.  But 
he  fhould  endeavour  to  ihew,  by  the  very  autho- 
rity of  Fofter,  that  the  indictment  was  for  a  fub- 
ftantive,  and  not  a  derivative  treafon  ;  that  it  was 
the  fame  as  if  on  the  25th  of  Edward  III. 

.  He  was  indicted  for  procuring,  ftirringup,  and 
provoking  to  Jl&e  and  murder \  and  chis  is  declaree 
by  the  ftatute  to  be  treafon,  like  as  againfl:  the 
King's  perfon. 

He  new  r  would  try  a  derivative  Treafon  or  ac- 
ceflbrial  offence,  until  the  principal  fhould  be 
oonvi&ed.  But  he  iaid  that  act  of  parliament 
made  it  the  fame  as  the  25th  of  Edward  III. 
and  referred  to  Fofter,  page  342. 

Here  Mr.  Fitzgerald  and  Mr.  Brecknock  being 
brought  up,  Mr.  Baron  Power  forebore  concluding 
his  argument  and  Timothy  Brecknock  being 
alked  what  he  had  to  fay  why  judgment  of  death 
and  execution  thereon  mould  not  be  awarded 
againfl:  him. 

Mr.  Brecknock  faid  he  had  three  objections  to 
ftate,  which  he  wifhed  to  be  heard  to,  and  on 
which  he  trufted  that  their  Lordlhips  might  arreft 
the  judgment. 

Firfc.  The  flatute  and  the  fentence  conveyed 
therein  were  contrary  to  the  law  of  Almighty 
God  ;  for  when  David  had  procured  the  murder 
of  Uriah,  the  fentence  was,  that  the  fword  fhould 
riot  part  from  his  houfe,  but  that  he  fhould  not 
die. 

Secondly, 
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Secondly.  That  he  had  not  feen  the  bill  of  in- 
dictment, to  know,  whether  there  were  twelve 
jurors  upon  it,  or  to  know,  whether  one  of  thefe 
jurors  may  not  be  a  minor,  or  an  alien,  perhaps 
in  the  fervice  of  a  foreign  King,  at  war  with  his 
Majefty,  as  had  been  the  cafe  ot  the  gentleman  at 
his  fide,  Mr.  Fitzgerald. 

Thirdly.    Being  an  alien,  he  had  not  been  al- 
lowed the  benefit  of  a  Mediates  Lingua, 

The  Court  over-ruled  the  objections  and  orde- 
red the  Clerk  of  the  Crown  to  proceed,  who  bid 
the  Jailor  make  a  bar. 

Put  timothy  Brecknock  to  the  Bar* 
And  the  Chief  Baron  then  faid, 
PRISONER  at  the  Bar  ! 

If  it  is  poflible  there  can  be  any  degree  of  Guilt 
beyond  the  Crime  of  which  Mr.  Fitzgerald  is  con- 
victed, it  remaineth  with  you,  Timothy  Brecknock} 
for  under  the  colour  of  the  Law,  you  deviled  an 
artful  and  a  wicked  Scheme  to  commit  a  horrid 
and  a  barbarous  Murder.  The  Laws  of  the  Land 
demand  your  Life  as  a  juft  Forfeit  for  the  Blood 
which  has  been  fhed  ;  and  thofe  deluded  W  retch  - 
es  whom  you  inveigled  into  your  plot,  and  whom 
you  deceived  under  hopes  of  fafety,  to  become 
the  Inftruments  of  your  horrid  Deftgns,  are  Ob- 
jects of  Pity,  when  compared  to  the  magnitude 
of  your  Guilt.  You  made  their  Ignorance  the 
means  of  your  Purpofes.  Unfortunate  old  Man  ! 
happy  had  it  been  for  you  that  you  never  had 
known  Law  at  all,  or  that  you  had  known  it  bet- 
ter.   The  unhappy  Gentleman  who  is  now  at  your 
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fide,  would  not  have  been  brought  to  the  wretch-- 
cd  fituation  in  which  he  now  Ttands,  or  to  the 
dreadful  End  which  mud  now  await  him.  Mi- 
ferable  Man  !  you  are  fallen  a  Victim  to  your  own 
Subtleties,  and  become  the  Dupe  of  your  own 
Cunning.  The  venerable  Appearance  you  have 
affumed,  and  the  Sanctity  which  you  affect,  I  fear 
is  but  put  on  as  a  Difguife  for  the  concealment  of 
your  Wickednefs.  The  Law  which  you  endea- 
voured to  pervert,  has  furnifned  the  detection  of 
your  Crime,  and  will  fhortly  award  the  Punifh- 
rnent  which  attends  your  Conviction.  Your  Jury 
from  a  miftaken  lenity  have  recommended  you 
to  Mercy,  not  that  they  doubted  of  your  Guilt, 
but  that  they  pitied  .your  Age  and  your  Infirmi- 
ties. Your  Crime  is  by  many  degrees  of  the 
deepen1:  and  blacked  die,  and  it  only  remains  for 
me  to  pronounce  the  dreadful  Sentence. 

He  then  paffed  Sentence  upon  him. 

.  The  Chief  Baron  then  defired  the  Clerk  of  the 
Crown  to  proceed  ;  who  bid  the  Jailer  put  George 
Robert  Fitzgerald  to  the  bar;  and  the  Chief 
Baron  proceeded  by  faying  :  You  Hand  convict- 
ed of  provoking  and  procuring  a  horrid,  foul, 
and  barbarous  murder,  it  is  my  duty,  and  a  pain- 
ful tafk  indeed,  I  feel  it,  to  pronounce  that  fen- 
tence  which  the  law  has  annexed  to  your  crime. 
After  a  long  and  folemn  tryal  in  which  you  had 
every  benefit  of  able  Council,  and  experienced 
every  indulgence  the  Court  could  (hew ;  you 
were  convicted  on  the  clearelt  evidence,  by  a  ju- 
ry of  your  Countrymen  ;  in  two  inftances  of 
procuring  the  murder  of  two  of  his  Majefty's  fub- 
jects.  An  offence  which  our  laws  fo  juftly  hold 
in  abhorrence,  that  they  have  placed  it  in  an 
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•equal  degree  of  guilt  with  high  treafon  againil 
his  Majefty's  perfon.  In  your  cafe  which  is  an 
uncommon  one  indeed  !  it  is  attended  with  a  de- 
gree of  cunning  and  contrivance  which  exceeding- 
ly agravate  its  enormity, — but  that  very  cunning, 
which  you  vainly  hoped  would  have  fcreen'd  you 
from  punifhmcnr,  has  rather  led  to  the  detection 
of  your  guilt;  the  laws  of  your  country  which 
could  not  endure  that  they  mould  be  made  the 
inftruments  of  their  own  violation, and  the  blood 
of  the  unhappy  gentlemen,  who  had  the  misfor- 
tune to  fall  into  your  hands,  and  whom  you  fent 
into  the  other  world  with  all  their  Sins,  upon 
their  heads  ;  call  aloud  for  punifhment,  and  re- 
quire your  life  as  a  forfeit  to  public  juftice.  Even 
providence  has  interpofed  that  juftice  might  not 
be  difappointed,  and  in  the  midft  of  murder  pre- 
ferved  the  life  of  one  man,  as  a  witnefs  for  the 
difcovery  of  your  crime.  The  hand  of  G  O  D 
protected  your  life  from  aftdffination,  that  it 
might  be  offered  up  as  a  facrifice  on  the  altar  of 
public  juftice.  In  the  melancholy  iituation  to 
which  you  have  reduced  yourfelf,  it  might  be 
lome  degree  of  confolation  to  your  feelings,  that 
your  ignominy  and  punifhment  were  confined  to 
your  own  perfon,  but  your  miferable  family,  tho' 
innocent  of  your  crime,  are,  in  fome  meaiure, 
involved  in  your  difgrace,  and  mare  unjuftly, 
thac  fhame  which  your  ignominious  end  brings 
down  upon  them.  The  aged  parent  who  bore 
you  in  her  womb,  your  tender  daughter,  the 
offspring  of  your  loins,  your  wife  the  mconfola- 
ble  partner  of  your  bed  j  partake  of  your  difgrace. 
You  came  into  the  world  with  the  advantages  of 
talents,  which  if  properly  cultivated,  would  have 
carried  you  thro'  life  with  refpecubility  and  ho- 
nor.   See  how  you  have  mifapplied  them.  Bieft 
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with  the  recommendation  of  birch  and  fortune 
allied  to  great  and  refpectable  connections ;  pof- 
(ctfcd  of  everv  qualification  requiiite  to  render 
you  an  ornament  tofociety,  and  a  valuable  mem- 
ber of  the  community,  You  are  now  funk  to 
the  lewefi:  extremity  of  human  infamy  and  fhamc. 
With  a  mind  iufceptibie  of  honorable  feelings, 
you  are  become  an  outcaft;  a  victim  to  the  iaws 
of  the  land,  which  you  live  in.  It  is  my  duty 
to*pronounce  to  you  the  dreadful  fentence  of  the 
law,  but  before  1  do  fo,  let  me  exprefs  my  earneft 
hope  that  during  the  time  which  the  mercy  of  the 
court  has  allowed  you,  you  have  by  a  fincere 
repentance  and  a  heart  thoroughly  fubdued  to  a 
fenfe  of  your  guilt,  recommended  yourfelf  to  that 
mercy  and  forgivenefs,  which  you  can  only  expect 
from  the  awful  tribunal  before  which  you  muft 
fhortly  appear. 

Here  his  Lordfhip  was  interrupted  by  Mr. 
FITZGERALD,  who  proceedod  as  follows  : 

I  beg  leave  to  trouble  your  Lordfhips  with  a 
few  words.  I  ihall  be  very  lhort.  I  do  not 
mean  to  caft  blame  any  where.  I  accufe  no  one. 
From  the  evidence,  the  Judges  could  have  gi- 
ven no  other  charge.  The  Jury  could  have  found 
no  other  verdict.  1  think  the  verdict  of  the  Jury 
a  juftone,  according  to  the  evidence,  which  wai 
produced  -y  but  I  did  not  think  fuch  evidence 
could  have  been  produced.  I  did  not  think  fuch 
charges  could  have  been  made  againft  me,  or  I 
fhould  have  been  better  prepared.  I  had  no  idea 
of  been  found  guilty.  There  are  fome  family  af- 
fairs which  I  have  been  endeavouring  to  fettle, 
and  which  in  truth  are  not  yet  finished,  that  I 
could   have  wifh'd  to  have  compleated.  All, 
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that  I  requeft  of  your  Lordfhip,  is  to  give  me  the 
longeft  day  poffible,  that  I  may  be  prepared  to 
meet  my  GOD.    However  guilty,    I  may  be 
conceived,  within  a  narow  circle,  I  hope  in  a 
higher  one,  the  unprejudiced  part  of  the  world 
will  think   me   innocent  :    Thofe,  who  know 
me  from  my  earlieft  life,  know  me  incapable 
of  fuch  an  action.    I  never  feared  death  y  nor  am 
I  afraid  to  meet  it  in  any  fhape  ;  in  the  mod 
formidable,  even*  an  ignominious  death.    It  may 
be  thought  I  wifh  to  lblicit  pardon,  I  would  not 
accept  of  pardon  after  being  found  guilty  by  fuch 
a  Jury,  becaufe  I  know  I  could  not  face  the  world 
after  it.    It  has  been  fuggefted,  and  I  underftand 
the  report  prevails,  that  I  wifh  for  time  in  order  to 
commit  filicide.    As  a  worldly  man  I  never  fear- 
ed to  meet  death;  and  as  a  Chriftian,  which  I  hope  I 
am,  and  a  good  one,  what  fort  of  a  paffport  would  ■ 
that  be  to  the  place  of  Eternity  ? — I  forgive  every  ' 
one,  and  though  I  affert  my  innocence,  I  do  not 
mean  to  fay  I  have  no  fins,  I  have  many  which 
overwhelm  me,  and  I  only  requeft  time  that  I  may 
make  my  peace  with  GOD. 

Having  finifhed,  the  Chief  Baron  proceeded  as 
follows  : 

[t  is  not  in  our  power  to  grant  your  requeft. 
We  are  not  the  difpenfers  of  mercy.  Your  offence 
is  of  fuch  a  nature,  that  my  brother  Judge,  and 
myfelf,  thought  ourfelves  juftiried  to  have  order- 
ed immediate  execution,  neverthelefs,  from 
the  hope  that  you  might  be  better  prepared  to 
meet  ycur  approaching  fate  with  becoming  peni- 
tence ;  you  have  been  allowed  two  days. — if  by 
time,  you  mean  a  few  hours,  I  am  fure  the  She- 
riff will  mew  you  every  humanity.  It  is  my  du- 
ty, and  1  call  God  and  Heaven  to  witnefs,  that  it 
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is  the  moil  painful  one  I  ever  performed,  to  pro- 
nounce the  dreadful  fentence  of  the  Law. 

Here  the  Chief  Baron,  pronounced  fentence 
dfldeath  upon  him,  on  the  fame  day. 


At  half  pail  four  in  the  evening  Timothy  Breck- 
nock and  John  Fulton  were  brought  out  in  a  cart. 
There  being  no  gallows,  a  temporary  fcaffolding 
which  furrounded  the  walls  of  the  new  gaol,  was 
fixed  upon  as  the  fpot  of  execution.  Brecknock 
bowed  tothefpeclatorson  each  fide,  asheapproach- 
edthe  fcaffold.  He  was  dreffed  in  a  plain  drab  coat, 
hfi  hair  curled  in  his  neck,  and  a  long  grey 
beard  which  reached  down  his  bofom.    He  ap- 
peared perfectly  ferenea  nd  refigned,  apparently 
as  uninriuenced  by  the  approach  of  death,  as  if 
he  was  a  common  fpeclator  of  a  tranfa&ion  to 
which  he  was  indifferent.    Fulton  who  was  befide 
him,  exhibited  every  fympton  of  horror  and  fear. 
— his  eyes  remained  (hut — his  countenance  was 
that  of*  a  dead  man,  and  his  voice  was  fo  low  as 
to  be  hardly  audible  to  thofe  near  him.    He  con- 
feffed  his  guilt  of  the  crime  for  which  he  was  about 
to  iiifrer,  and.  faid  that  Mr.  Fitzgerald  did  not 
give  orders  himfelf,  butfent  them  by  Scotch  An- 
drew.   He  dated  alfo,  that  when  Mc  Mullen  and 
himfelf  fhot  at  Mr.  Mc'Donnell,   and  wounded 
him  in  the  leg,  Mr.  Fitzgerald  faid,  the  Devil 
fire  your  eyes  for  a  blind  fcoundrel,  why  did  not 
you  aim  higher.    He  could  not  tell  whether  Foy 
was  in  the  fecret  of  this  plot,  but  there  were  o- 
thers  to  which  he  was  privy.    There  were  many 
divines  who  attended  the  unhappy  fufferers,  and 
prayed  round  the  cart.    Fulton  prayed  with  the 
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utmoft  devoutnefs,  and  when  the  prayers  became 
fo  loud  and  fervent  that  the  fpectators  joined, 
the  clergyman  requefted  Brecknock  to  join  alio. 
He  replied  it  was  unneceffary,  for  he  had  mad* 
his  peace  with  God,  and  had  not  to  his  own  know- 
ledge committed  a  fin  for  thefe  laft  fifteen  years. 
He  exhorted  Fulton  to  confefs  all  he  knew,  and 
conceal  no  particle  of  his  crimes.   On  their  kneel- 
ing a  fecond  time,  and  the  clergyman  repeating 
the  Lord's  prayer  to  Fulton,  Brecknock  repeated 
it  alio  in  Greek.    He  ftood  up  in  the  cart,  a  i- 
jufting  his  cloaths,  and  having  taken  a  woollen 
night  cap  out  of  his  pocket,  he  laid  it  was  the  iaib 
time  he  mould  have  occafion  to  put  it  on  -9  but  thac 
he  had  no  apprehenfion  of  what  he  was  about  to 
fuffer.     He  bowed  to  the  crowd,   and  having 
drawn  down  the  night-cap,  he  put  one  hand  in  his 
breeches  pocket,  and  the  other  in  his  bolbm,  and 
ftood  far  fbme  little  time  in  that  pofture,  but  Ful- 
ton begging  for  a  few  more  moments  to  pray,  he 
pulled  off  his  cap,  and  told  him  he  ought  not  to 
delay,   for  he  had  full  time  to  prepare  for  re- 
pentance.    Having   been  given    five  minutes 
longer  in  which  time  Fulton  feemed  fo  faint  as 
to  hardly  have  the  appearance  of  life,  Breck- 
nock replaced  himfelf  in  the  fame  pofture,  and  the 
cart  drawing  off  they  were  launched  into  eterni- 
ty.   Fulton  expreffed  no  fymptom  of  agonies,  bun 
the  unfortunate  Brecknock  continued  for  a  long 
time  alive,  until  the  companion  of  the  people, 
cried  out  to  the  hangman,  who  pulled  him  by 
the  moulders,  and  relieved  the  wretched  old  man 
from  the  pangs  of  torture. 


At  fix  o'clock  Mr.  Fitzgerald  was  brought  out 
of  gaol.    He  obtained  permiffion  or  ;  cSk— 
to  walk,  and  came  through  a  by  lar**  3  and! 
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up  the  public  ftreet,  to  the  place  of  execution. 
He  was  preceded  by  the  hangman,  who  wore  a 
large  mafk.  He  walked  very  fail,  and  arriving 
at  the  fcarTolding,  afk'd  if  that  was  the  place.  He 
was  drefled  in  a  ragged  coat,  of  the  Caflletown 
hunt,  a  dirty  flannel  waiftcoat  and  drawers ;  both 
of  which  were  without  buttons  ;  brown  worded 
or  yarn  ftockings,  a  pair  of  coarfe  fhoes  without 
buckles  and  an  old  round  hat,  tied  round  with  a 
pack-thread  band.  He  fixed  the  rope  round  his 
own  neck,  firft  hying  it  bare,  by  taking  off  his 
cravat  and  unbuttoning  his  collar.  He  fpoke  to 
and  (hook  hands  with  feveral  of  his  acquaintance, 
and  proceeded  to  the  ladder.  Mr.  Henry  the  cler- 
gyman who  refided  at  Turlough  houfe,  following 
him.  He  defired  him  to  be  fhort,  and  having 
repeated  one  prayer,  he  fhook  Mr.  Henry  by 
the  hand,  and  faid,  good-by  to  you  -f  on  which 
he  leaped  with  the  utmoit  violence  from  the  ladder, 
and  the  rope  breaking,  he  fell  to  the  ground. 
He  immediately  leaped  up  and  loofened  the  rope 
from  about  his  neck,  and  complained  of  the  bad- 
nefs  of  it.  Another  rope  being  brought,  and 
fome  time  being  fpent  in  praying,  he  again 
went  up  the  ladder,  and  required  Mr.  Henry, 
and  the  Revd.  Mr  Benton,  to  come  and  pray  by 
him.  Having  prayed  a  confiderable  time,  he 
drew  down  his  cap,  having  previoully  told  the 
executioner  he  would  throw  down  his  hat  as  a  fig- 
nal,  vhen  to  be  turned  off;  but  after  having  pray- 
ed for  fome  time,  he  pulled  up  his  cap  again. 
He  prayed  with  the  mofi:  fervent  devotion,  repeat- 
ing the  prayers  aloud,  and  frequently  fending  forth 
fuch  heavy  fighs,  as  would  penetrate  the  moil:  ob- 
dutate  heart,  with  feelings  of  companion.  He 
remained  near  an  hour  on  the  ladder,  during 

which 


ip^       (  tu  )     :  j-'-s-v: 

which  time  Mr.  Henry  and  Mr.  Benton  alternately 
went  to  him.  He  drew  down  his  cap  and  fignifi- 
ed  his  intention  of  making  fignal  to  be  turned  off ; 
he  drew  up  the  cap  again,  and  requefted  Mr. 
Henry  to  come  and  pray  with  him.  He  held 
his  (Mr.  Henry's)  hand,  grafped  within  his  own, 
and  in  the  latter  moment  of  his  affliction  he 
prayed  with  great  marks  of  contrition,  and  devo- 
tion. The  duflc  of  evening  being  fet  on,  he 
was  launch'd  into  eternity.  From  the  inattenti- 
on of  the  hangman  in  tying  the  rope  too  long, 
his  toes  touched  the  ground,  until  the  humanity 
of  a  fpectator  raifed  up  the  body  while  the  hang- 
man fhortened  the  rope.  His  body  after  hanging 
upwards  of  forty  minutes,  was  cut  down,  and 
carried  to  his  houfe  at  Turlough,  and  interred 
the  next  morning  in  the  church  yard  of  Tur- 
lough. 


THE  END, 


No.  108,  GRA FTO N-SfREET. 


Pat.  Byrne  refpe&fully  informs  his  Friends, 
that  Feeling  every  Thing  relative  to  the  Object 
of  the  prefent  Trial,  a  matter  of  public  curiofi- 
ty ;  he  has  purchafed  the  following  Productions  of 
that  unfortunate  Gentleman,  which  he  has 
for  Sale,  viz. 

An  Appeal  to  the  Public,  5s.  5d.  ftwed. 
A  Riddle,       -        -       is.  id. 

Byrne  is  conftantly   ajforted  with  the 
Ncwejl  Books,  and  Beft  Stationary. 


